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1. This note sets out SDC’s legal submissions relating to:

(1) The proper basis of assessment for the Environmental Statement and the Appropriate Assessment;

(2) The tests to be applied under the Habitats Regulations 2010;

(3) The principles concerning the relevance of “alternative sites”.

EIA:  The Basis of Assessment and the Adequacy of the ES and the AA
2. It is a matter of record that LAA (in preparing the ES) and SDC (in making its Appropriate Assessment) have approached these tasks on the basis of the maximum passenger throughputs proposed by the applications, i.e. 300,000 ppa for the runway extension and 500,000 for the terminal.  In its evidence to this Inquiry, LAAG has argued that both assessments should have been carried out by reference to the higher figure of 2 million ppa, which was quoted in LAA’s earlier Masterplan document.  
3. The underlying argument is a point of law.  If it is correct, then it follows that LAA’s Environmental Statement is inadequate, and that the Secretary of State does not have sufficient information before him either to make his own Appropriate Assessment (“AA”) or to assess the likely environmental effects of the applications.  However, in SDC’s submission, LAAG is wrong, both in relation to the scope of the ES and in relation to the AA.
  

4. In making this submission, we note that none of the statutory consultees (notably, the EA and/or Natural England) nor the RSPB shares LAAG’s concerns.  Natural England was specifically asked for its views and advised that it was appropriate to assess the applications by reference to the upper figure of 500,000 ppa on the basis that this was the number which was “relevant to the two planning applications”.
  
5. The starting point is the legislative framework:

(1) For the purposes of EIA, the relevant provisions are the Town and Country Planning (Environmental Impact Assessment) Regulations 1999 (“the 1999 EIA Regs”).  Under reg. 3(2), the Secretary of State may not grant planning permission pursuant to an application for EIA development without first taking “the environmental information” into consideration, where the “environmental information” includes the environmental statement (reg. 2(1));  and the ES must include:

“(a) 
… such of the information referred to in Part I of Schedule 4 as is reasonably required to assess the environmental effects of the development and which the applicant can … reasonably be required to compile;
 (b) 
… at least the information referred to in Part II of Schedule 4” 
Part I of Schedule 4 requires a “description of the aspects of the environment likely to be significantly affected by the development” and “ a description of the likely significant effects of the development on the environment.”  Part II of Schedule 4 refers to “the data required to identify and assess the main effects which the development is likely to have on the environment.”

As Simon Brown LJ observed in R. v. Swale BC exp p. RSPB
, except for cases where the application is an “integral part of an inevitably more substantial development”
“the question whether or no the development was of a category described in either schedule has to be answered strictly in relation to the development applied for, not any development contemplated beyond that.”  
(2) For the purposes of the AA, the relevant provisions are now
 the Conservation of Habitats and Species Regulations 2010
 (“the Habitats Regulations”).  Reg. 61 provides that:

“A competent authority, before deciding to undertake or give any consent, permission or authorisation for, a plan or project which – 

(a)
is likely to have a significant effect on a European site … (either alone or in combination with other plans or projects), and

(b)
is not directly connected with or necessary to the management of that site,

must make an appropriate assessment of the implications for that site in view of that site’s conservation objectives.”

6. Applying these provisions to the applications before this Inquiry:
(1) In terms of the 1999 EIA Regulations:

· “the development” for which the Secretary of State is being asked to grant permission is the runway extension (capped at 300,000 ppa) and the new terminal (capped at 500,000 ppa).  The restrictions on passenger numbers are not merely something which the Secretary of State could decide to impose by condition:  they have, from the outset, been proposed by LAA as an integral part of the development for which they are seeking permission;

· this is not a situation where the applications are an “integral part of an inevitably more substantial development”. In this regard, they may be contrasted with the situation in BAA plc v. Secretary of State [2003] JPL 610, where the Secretary of State was determining separate applications for an industrial estate and the link road which was needed to provide access to it.  It is understandable, in such a case, that the decision-maker should look at the totality of the developments as if they were one integral site.  But that is very different from the present case, where the applications before this Inquiry are freestanding.
· LAA cannot be accused of “salami slicing” so as to avoid the need for EIA:
  the current applications have been and will be the subject of EIA, within the limits proposed; and if LAA should ever apply for permission for “Phase 2” of the terminal so as to take the airport to 2 million ppa, that application would also need to be accompanied by an environmental statement.

(2) In terms of the Habitats Regulations:

· LAA’s Masterplan is not a “plan or project” for which the Secretary of State is being invited to grant “consent, permission or authorisation”

· the “plan or project” for which the Secretary of State is being invited to grant consent is explicitly limited (at the uppermost level) to 500,000 ppa.

7. If the applications before this Inquiry would not (and, indeed, could not) in themselves result in 2 million ppa, the only other basis on which it might be argued that it is necessary to assess the impacts of 2 million ppa is as part of what would (in EIA terms) be described as a “cumulative impact assessment”, or (in AA terms) an “in combination” assessment.  However, even on this analysis, LAAG’s submissions do not stand scrutiny:
(1) As LAA has been at pains to point out, the Masterplan is aspirational.  It is not a concrete proposal and it may never happen.  It cannot sensibly be necessary to address possibilities which are this uncertain;

(2) In any event, the present case does not fit into the reasons for seeking a cumulative or “in combination” assessment.  Cumulative or “in combination” assessments are necessary to ensure that developments which would not have a significant effect if viewed in isolation do not collectively produce an adverse result.  However, the need to carry out such an assessment only arises where each of the developments which contributes to the overall harm would otherwise be considered in isolation.  In the present case, there is no prospect of that happening:  this is not a case where there are four airports each proposing 500,000 million ppa, such that (in the absence of a cumulative assessment) the impacts of the combined total of 2 million ppa would never be considered.  If LAA wish to expand from 500,000 to 2 million, they will need to seek planning permission, and the full impacts of 2 million ppa will be assessed at that stage.
8. On behalf of LAAG, Mr Watts has referred to the Scoping Opinion prepared for SDC by IEMA, which advises that information should be provided on the basis of forecasts of 500,000 and 2 million ppa. 
  He argues that it is a breach of the Arhus Convention  to carry out an assessment on any other basis.
  What this argument overlooks is the clear statement in the introduction to the Scoping Opinion
 that:

“this scoping opinion specifically relates to the proposals put forward within sections 3.1.8 (page 14) of PB’s scoping Report, namely a detailed planning application for a runway extension and phase 1 terminal building, and an outline application for phase 2 of the terminal building.  If the application that is submitted differs substantially from this, then the opinion of SDC and other consultees may differ as to what issues should be addressed within the EIA.”

9. As appears from para 2.1 of the Scoping Opinion, the proposals identified at page 14 of the Scoping Report were for

“-
An extension to the runway to the north by 294 metres, with an additional started extension of 150 metres, and

-
Construction of a new terminal building in two phases for 500,000 passengers per annum and 2 million passengers per annum respectively, resulting in a terminal building of up to 25,000m2”

10. In other words, the reason why the Scoping Opinion indicated that the assessment should be carried out on the basis of 2 million ppa was because that was the application which was then being proposed.  That is not, however, the application which was subsequently made, nor is it the application which is before this Inquiry.

11. Although many developers do so, there is no obligation to seek a scoping opinion before making an application for EIA development.  In the present case, LAA could (having decided not to seek permission for “Phase 2”) have asked for an amended Scoping Opinion, but they were not obliged to do so.  While they no doubt had regard to what the Scoping Opinion for the 2 million ppa proposal said, it cannot be a legitimate criticism of their ES that it failed to carry out the assessment in accordance with a Scoping Opinion which was prepared for a different development.

12. If further proof that this is the correct approach is needed, the above arguments can all be tested by reference to a very simple point.  It is a fundamental principle of planning law that planning permission should not be refused if the concerns which would otherwise dictate refusal can be addressed through conditions.  If one then imagines a scenario in which the Secretary of State assesses the current applications on the basis of both 500,000 ppa and 2 million ppa (as LAAG say he should) and concludes that 500,000 ppa is acceptable, but 2 million ppa is not, what should the Secretary of State then do?  The answer is obvious:  he should grant permission, subject to a condition which limits the development to 500,000 ppa.  But if that is the case, there is simply no point in assessing the figure of 2 million ppa.   
13. Mr Watts somewhat bizarre response to this
 was that there was a point, because it ensured compliance with the EU Directive.  This is nonsensical.  The Habitats Directive would not impose a requirement which was meaningless.  It is not a logical interpretation of the legislation to conclude that it requires developers and decision-makers to carry out analysis which cannot have any effect on the eventual decision whether to grant permission for the development. 

14. For all these reasons, SDC submits that the ES has been prepared on an appropriate and lawful basis, and that the Secretary of State should make his Appropriate Assessment by reference to the throughput of 500,000 ppa.  

The Habitats Regulations

15. SDC does not anticipate any serious disagreement over the proper test to be applied under the Habitats Regulations.  However, for the avoidance of doubt, SDC’s understanding is as follows:

(1) There is no dispute that the applications before this Inquiry constitute a “plan or project” for which the Secretary of State of State is being asked to give consent.  It follows that reg. 61 of the Habitats Regulations is engaged;

(2) Under reg. 61, the Secretary of State must first decide whether each application is likely to have a significant effect on a European site.  If the answer to this question is “no”, there is no requirement to make an appropriate assessment;

(3) If the Secretary of State concludes that either application is likely to have a significant effect on a European site, he must not grant permission without first making an “appropriate assessment” of the implications of the application for that site in view of the site’s conservation objectives;

(4) In making that assessment, the Secretary of State must consult “the appropriate nature conservation body” and “have regard to any representations made by that body”;

(5) In the present case, the “appropriate nature conservation body” is Natural England.  However, the requirement of consultation is satisfied by Natural England’s involvement in this Inquiry.  The Secretary of State must therefore take into account Natural England’s evidence as presented at this Inquiry, but is not bound to accept it;
(6) Having made an appropriate assessment, the Secretary of State may only grant permission for the application(s) if he is satisfied that the proposal(s) “will not adversely affect the integrity of the European site”:  reg. 61(5);

(7) The only exception to reg. 61(5) is if the Secretary of State considers there are “imperative reasons of overriding public interest” (“IROPI”) under reg. 62.  However, LAA does not rely on IROPI.  Accordingly, for the purposes of the present case, reg. 62 is irrelevant:  it is only s. 61 with which the Secretary of State needs to be concerned; 

(8) Although reg. 61(5) does not explicitly use the word, it is implicit that a proposal will not fail the test unless any adverse effect which it has on the integrity of the site is “significant”;

(9) The test under reg. 61(5) has to be asked by reference to the conservation objectives for the site in question.  A plan or project which has an effect on a site but is not likely to undermine the site’s conservation objectives cannot be considered likely to have a significant effect on the site;
 
(10) A plan or project which has an effect on a site will not fail the test unless that effect is on the integrity of the site as a whole, where the integrity of a site is
 

“the coherence of its ecological structure and function, across its whole area, that enables it to sustain the habitat, complex of habitats and/or the levels of populations of the species for which it was classified.”
(11) In considering the test under reg. 61(5) the Secretary of State must have regard to the manner in which the development would be carried out, the conditions to which permission would be subject and the mitigation which would be secured through the s. 106 agreement:  reg. 61(6);

(12) In applying the test under reg. 61(5), the Secretary of State should only grant permission if he is satisfied that “no reasonable scientific doubt remains”.
  Although a stringent test, this is not to be equated with absolute certainty.

16. As a matter of law, the Habitats Regulations do not apply to either the pSPA at Lydd, or to the pRamsar site.  However, as a matter of policy, the Government has decided to treat pSPAs and Ramsar sites as if the Habitats Regulations applied.
  This guidance does not currently extend to pRamsar sites.

17. Notwithstanding the above, in SDC’s submission, it is imperative that the Secretary of State treats both the pSPA and the pRamsar site as if the full force of the Habitats Regulations applied to both.  The reasons for this relate to the review provisions of the Habitats Regulations.  In particular:
(1) Under regs. 63 and 69, where a permission to which reg. 61 would otherwise have applied has been granted before a site is formally designated as a European site, but the development has not at the date of designation been completed,
 the local planning authority is obliged to review the grant of permission;  and must for that purpose make an appropriate assessment pursuant to the procedures under reg. 61;
(2) Depending on the result of that appropriate assessment, the local planning authority may be legally obliged to revoke the permission through its powers under s. 97 TCPA 1990 or make a discontinuance order under s. 102 TCPA 1990;

(3) The Government has decided that the review provisions should apply to Ramsar sites as well as European sites;

(4) If the Secretary of State decides to grant permission for the applications before this Inquiry, it is distinctly possible that the current pSPA and pRamsar sites will be formally designated/notified shortly thereafter, before either of the developments has been completed.  Were that to happen, SDC would be obliged to review the grants of permission, which could in turn lead to an obligation to revoke one or other of the permissions.  Such an outcome would not assist in the proper planning of the area, and (since revocation would require payment of compensation) would be a very significant drain on the public purse;
(5) SDC is therefore concerned that, whether or not there is any legal duty to do so, the Secretary of State should only grant permission for these proposals if he is satisfied that they would not have a significant adverse effect on the integrity of the pSPA or the pRamsar site if these designations are subsequently confirmed/notified.  This would not absolve SDC of its independent duty to review the permissions under reg. 63, but it would dramatically reduce the prospect of SDC needing to revoke the permissions as result of that review.  
18. SDC’s submission in this regard is consistent with the draft NPPF, which specifically proposes extending the protection of the Habitats Regulations to pRamsar sites.  In the present case, there are very good reasons for adopting that approach now.  SDC therefore urges the Secretary of State to consider and assess both the pSPA and the pRamsar site as if they were European sites for the purposes of the Habitats Regulations.

Alternative Sites

19. In their submissions to the Inquiry, both LAAG and CPRE have made reference to the existence of Manston as an alternative.  Observations relating to the Manston’s place in the policy framework will be dealt with in SDC’s Closing Submissions.  However, the relevance of alternative sites is a matter of law.  The relevant principles may be summarised as follows:
(1) The generally accepted approach is that the existence of a better alternative is irrelevant if the proposal under consideration is acceptable in its own right:  see R (o.a.o. Mount Cook Land Ltd) v. Westminster CC.
  

(2) In this context, as Sullivan J observed in R (Bovale Ltd) v. SSCLG
 
“under the plan-led system there can be no doubt that conflict with the development plan is capable of amounting to a ‘clear planning objection’.”

(3) The case-law has recently been reviewed by the Court of Appeal in Governing Body of Langley Park School for Girls v. Bromley LBC
 where Sullivan LJ said:
“There is no ‘one size fits all’ rule.  The starting point must be the extent of the harm in planning terms (conflict with policy etc) that would be caused by the application.  If little or no harm would be caused by granting permission there would be no need to consider whether the harm (or lack of it) might be avoided.  The less the harm the more likely it would be (all other things being equal) that the local planning authority would need to be persuaded of the merits of avoiding or reducing it by adopting an alternative scheme.  At the other end of the spectrum, if a local planning authority considered that a proposed development would do really serious harm it would be entitled to refuse planning permission if it had not been persuaded by the Applicant that there was no possibility, whether by adopting an alternative scheme or otherwise, of avoiding or reducing that harm.”

20. The application of these principles will be addressed in SDC’s closing submissions.

PAUL BROWN Q.C.

9th September 2011
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