LAA INQUIRY CONDITIONS/ S106 INITIAL SESSION 

SHEPWAY DISTRICT COUNCIL - UPDATED POSITION
21 MARCH 2011
1.
INTRODUCTION/ CONTEXT
1.1
When the Council considered the planning applications on 3 March 2010 a LAA proposed draft of Conditions and S106 was considered a reasonable basis on which to negotiate additional planning conditions and S106 clauses. Paragraph 7.46 i)-vi) of the Council’s Supplementary Report sets out a variety of matters that needed to be discussed further, including several key areas for agreement. In summary these included:
i) When various details are to be submitted and approved (e.g. Bird Control Plan, Biodiversity Plan, Air Quality, Environmental Management, Hammonds Corner) and relationship to the new runway, terminal and aircraft operations (larger 45 tonne aircraft and passenger numbers).

ii) Consideration of additional operational restrictions and noise management (e.g. flight paths, types of aircraft, no more than 10% cargo).

iii) Further consideration of the Air Quality Management Strategy, including nitrogen deposition levels and inspection of protected plant communities.

iv) Further consideration of ornithology, ecology and geomorphology conditions/clauses in consultation with Natural England and RSPB. 

v) Further discussions with the Council’s Environmental Health Officer, Economic Regeneration Manager and Kent Highways.

vi) Full consideration of other conditions and informatives as advised by statutory and non-statutory authorities, and any other conditions recommended by the Head of Planning.       

1.2
Shepway District Council’s (SDC’s) current position to the Inquiry is set out in Section 8 of the Planning Proof of Evidence (SDC/4/A) and Appendix 5 of the Planning Appendices (SDC/4/B), dated 22 December 2010. This is based on revised LAA Conditions and S106 drafts dated 28 September 2010 (Appendix 5 to SDC/4/B) and includes comments of Rule 6 parties (Appendix 4 of SDC/4/B), the Council’s Solicitor (Ashfords), officers and Bureau Veritas in October 2010. 
1.3
It was hoped LAA and SDC would have been able to submit an agreed set of Conditions and S106 by the start of the Inquiry on 15 February 2011, but this was not achieved for a variety of reasons. Following further revisions and comments in December 2010 and early January 2011 LAA submitted a further draft of the Conditions and S106 to SDC on 4 February 2011, which was circulated by the Planning Department to other officers, Kent County Council (KCC), East Sussex County Council and Bureau Veritas for comment. Some initial comments were made by Ashfords and myself on behalf of the Council, subject to receipt of other comments. A slightly amended version of the Conditions and S106 was submitted ‘unilaterally’ by LAA as a ‘discussion draft’ to the Inquiry of 14 February 2011 (CD 17.1 and 17.2). 
1.4
SDC welcomes the Inspectors decision to invite Rule 6 parties to comment on the Conditions and S106 ahead of the main Conditions and S106 session. The opportunity to hear specialist evidence ahead of the main Conditions and S106 session is also welcome.
1.5
Subject to consideration of up to date comments of the Rule 6 parties and specialist evidence still to be heard, SDC’s updated comments are as follows.
2.
COMMENTS/ KEY OUTSTANDING ISSUES
Council’s solicitors (Ashfords) 

2.1
Ashfords have been in correspondence with LAA’s solicitors (Pinsent Masons) regarding the drafts received on 4 February 2011, and have since considered the slightly amended version submitted to the Inquiry by LAA on 14 February 2011. Current advice from Ashfords (11 March 2011) and associated correspondence with Pinsent Masons is attached as Appendix 1. This includes comments from Ashfords on the Inspector’s initial comments ((ID/4), comments from Paul Brown (Appendix 2), comments from the Environmental Health Officer (dated 21 February 2011) and from KCC solicitors on behalf of Kent Highways (Appendix 3). 
Bureau Veritas, Environmental Health, East Sussex County Council, Kent Highways and Economic Regeneration Manager  

2.2  
Comments have also been received from Bureau Veritas regarding noise and conditions/S106 (Appendix 4), updated comments from Environmental Health 14 March 2011 (Appendix 5), East Sussex County Council (Appendix 6), Kent Highways (Appendix 7) and the Council’s Regeneration & Economic Development Manager (Appendix 8).

Overall updated position 
2.3
Until now LAA have been given the opportunity to lead on preparing the Conditions and S106 drafts, which they have been keen to do. A key general issue in discussions and negotiations has been what should be in the Conditions and what should be in the S106. Also the inputs of Natural England, RSPB and others.    
2.4
In response to comments from SDC and others, there have been significant changes to the Conditions and S106 since March and December 2010. However, given the variety of updated comments received to the latest drafts, proposed updated Rule 6 comments, outstanding specialist evidence and state of current negotiations with LAA, full agreement has not yet been reached. 
2.5
It is hoped following the initial Conditions and S106 session LAA and SDC will meet to finalise an agreed draft of the conditions and S106 prior to the Planning and Conditions/S106 sessions towards the end of the Inquiry. If full agreement is not reached SDC will present its proposed conditions or amendments to those submitted by LAA.  
Outstanding key issues
2.6
Based on the appendices and Inspectors initial comments there are a number of key issues outstanding from an SDC perspective. This is without prejudice to any further third party comments and discussions relating to the conditions and S106 as a whole, including final authorisation of SDC’s position by the Head of Planning.   

(i) Bird Control Plan/ Ornithology 

2.7
Conditions refer to ‘Bird Control Management Plan’ (BCMP) and S106 ‘Bird Control Plan’ (BCP). There should be a single term and definition or the difference clarified for further discussion. 
2.8
In relation to condition 19, Natural England and the RSPB need to comment/confirm the appropriate details to be submitted for approval in 9.1-6, in accordance with the BCMP dated December 2010.

2.9
It is agreed with the Inspector that consultation with Natural England and RSPB does not necessarily need to be specifically mentioned in the conditions. It would be SDC’s intention to consult where appropriate. This can be included as an informative and if necessary referred to in the S106. The BCMP or BCP should be monitored annually as the airport ‘grows’, and can be say every 3 years after the airport has reached the maximum 500,000ppa. Monitoring results need to be approved by SDC, including any recommendations for refinement/adjustment of the BCMP/BCP for reasons of safety and the integrity of the SPA and proposed Ramsar. Monitoring of this should also be included in S106 as it may relate to off-site measures, arbitration, penalties and enforcement. This requires comment from Natural England and discussion with LAA.   

2.10
Natural England and RSPB need to comment on 8.1-8.5 of the S106 as it appears this part has been changed partly in response to their comments in October 2010. LAA need to clarify the circumstances/measures related to ‘emergencies’ in relation to birdstrike threat and also definition of ‘conservation benefit’. In 8.5 it should be clear that the annual review or monitoring results needs to be approved by SDC, including any recommendations for refinement/adjustment of the BCMP/BCP for reasons of safety and the integrity of the SPA and proposed Ramsar, including emergency situations. 

2.11
Natural England and the RSPB commented in October 2010 that the Noise Management Plan (Sch. 1, section 9. of the S106) contains no provisions for dealing with noise and ornithology interests. Likewise Sch. 1 section 10 contains no provision for dealing with flight paths and ecological interests to minimise or avoid effects near the SPA/SSSI. Having listened to the ornithological evidence SDC does not presently consider any such measures are necessary, but would wish to know the latest Natural England and RSPB position. Do Natural England and the RSPB still consider any such restrictions necessary, and if so what would they propose? 

2.12
Over and above a small condition fee for the Planning Department to consult and discharge condition 19, specialist independent ornithological advice will be required to assist with this. Likewise to consider the annual monitoring and review of the BCMP/BCP SDC consider that monitoring costs of this nature should be covered by LAA under the S106. 

(ii) Ecology

2.13
It is understood conditions relating to the Runway extension E. 13-17 were added by LAA in response to discussions with Natural England. SDC reserves its position on these conditions until Natural England have commented. This also applies to 18. Biodiversity Action Plan.  

(iii) Noise Management Plan and Operations 

2.14
Bureau Veritas appear to accept the revised Noise Management Plan is likely to work, subject to some modifications and provisos (iii. 23, 24 and v. 34-36 of Appendix 4). 
2.15
However, given the comments of Ashfords, the Environmental Health Officer and Bureau Veritas further discussion is required regarding noise management and operations (e.g. flight information, noise contour obligations, penalty system, noise monitoring stations, emergency and government activities, maximum weight limit). Like the Environmental Health Officer there is also concern about some of the operational procedures in Sch. 1 section 10. of the S106 agreement, in terms of what they actually mean for monitoring and potential enforcement by SDC. A meeting is proposed between LAAs aviation noise specialist, Bureau Veritas and Environmental Health to try and resolve outstanding details in relation to Sch. 1 sections 9 and 10. of the S106 agreement. The original agreement to cap cargo at no more than 10% needs to be considered as part of these discussions. 

(iv) Greatstone School secondary glazing
2.16
Officers welcome LAAs original offer of secondary glazing for Greatstone School. It is understood Greatstone School does not want the double glazing. However the School currently objects to the planning applications for expansion. Given the comments of Bureau Veritas (Appendix 4 iv. 30-33) and the Environmental Health Officer the issue of secondary glazing should remain as a point in the S106 for the moment. These measures might be required for the future, in which case the School’s willingness to accept them may change. Bureau Veritas also previously advised any scheme should include ventilation. Officers propose to meet with Greatstone School to clarify the situation.

(v) Transport issues 
2.17
Monitoring costs are dealt with later. Taking in to account the comments of Ashfords, Paul Brown, KCC, East Sussex County Council and Kent Highways there are a number of issues that require further discussion and agreement with LAA:
· Further consideration of Kent Highways comments of 14 February 2011 (Appendix 7), particularly regarding the Travel Pan. 

· Further consideration regarding the Routing Plan and types of vehicles and the Shuttle Bus (times of operation, frequency and proposed charges). 

· Further consideration of Paul Brown’s comments on the Travel Plan/ terminal building and Camber Road contributions and Ashfords comments on these points in Appendix 1. This needs to be discussed with Kent Highways, East Sussex County Council and LAA. Also the point made by East Sussex County Council about collection and payment of funds needs to be considered (Appendix 6).   
(vi) Lighting scheme

2.18
Any scheme associated with the runway and terminal shall also take account of any other lighting required within the airport boundary. 
(vii) Sewage/ foul water disposal

2.19
SDC has consistently commented that a sewer connection is required as part of the terminal development when passengers are anticipated to exceed 300,000ppa, as required by the Environment Agency, Southern Water and Environmental Health Department. Condition 13. of the Terminal Building conditions needs to be amended to this effect. 
(viii) Duration

2.20
Paul Brown has made a point about ‘Duration’ and notification of a challenge (Appendix 2)

 (ix) Monitoring 

2.21
LAA has deleted the previous clause in the S106 regarding monitoring costs, pending receipt of a policy justification, formula or general agreement. The previous clause proposed by LAA was based on two lump sums, one paid on commencement of development for the runway extension, the second on commencement of development for the terminal building. No sum had been proposed, though officers had asked LAA to propose a sum, which was not offered. Consequently officers suggested £15,000 per annum, based on a third to half the time of a qualified officer. This was not accepted for the reasons given in Appendix 1.

2.22.1 Officers have been carrying out further work on this, details of which are summarised:
· Circular 05/2005 (Para B50) is used by many local authorities as a basis to obtain monitoring fees associated with planning applications and legal agreements. 
· SDC has been advised by Ashfords it is perfectly reasonable to request a monitoring fee for expansion of LAA, but to work up details of the amount required and timing.

· Officers have been in discussions with Thanet District Council regarding Manston Airport where monitoring of noise and air quality issues has taken up considerable officer time in relation quarterly reports, airport working party, noise complaints, planning and environmental health compliance. 

· A consultants report for Thanet District Council in April 2005 (Alan Stratford & Associates) reviewed the S106 agreement. With regard to enforcement comment was made that ‘to properly manage noise and environmental matters related to the operation and future growth of the airport, it will be essential to have in place a rigorous and comprehensive monitoring process. This needs to be adequately resourced, in terms of staff, and have in place clear and measurable targets and standards which have been mutually agreed, with related penalties for non compliance’. 

- 
Thanet Officers have commented that monitoring and enforcement could potentially be a full time job. However business as yet has not expanded at the rate forecast.      
- 
SDC's Environmental Health Officer has made a variety of comments regarding noise, air quality and other monitoring issues/costs. These are estimated to be a minimum of £1500-£1900 per annum for consultants, plus staff and other potential costs.     

- 
Rough estimates have been obtained for verifying and making recommendations associated with annual monitoring of the Bird Control Plan, Biodiversity Action Plan and Pond Analysis, totalling a minimum of £2000 per annum based on two days consultants work. 

- 
This excludes specialist assistance that will be required by SDC to discharge conditions and other S106 clauses associated with aviation and ecology, where SDC has no in-house specialists. It has been estimated, for example, at least £1920 will be required to provide specialist assistance to review further details of each Noise Management Plan. 
-
KCC request £8000 for monitoring the Travel Plan, as detailed in Appendix 7. The KCC policy justification is set out in Appendix 3. 

-
At present no allowance has been made for monitoring and ensuring compliance with the conditions and agreement generally. Also dealing with complaints and potential enforcement associated with an expanded airport. 
2.23
These issues require further negotiation with LAA so an appropriate clause is re-inserted in to the S106. As well as amounts, timing of payments will need to be agreed related to the development, future growth and any long term requirements.
Inspectors initial comments

2.24
These are addressed below: 
- 1-2, 4 will be considered further with LAA and SDC’s legal advisors.

- 3. Yes.
- 5. Don’t believe so, discuss further with LAA and Kent Highways.  

- 6. See Kent Highways comments in Appendix 7.

- 7. Agreed.

- 8. See response from Ashfords in Appendix 1.
- 9. Addressed above. 

- 10. 45 tonnes relates to the earlier definition of ‘Public Transport’ aircraft (i.e. the larger aircraft types for which the runway extension is sought). It is understood these are the types of aircraft which require the Second Noise Management Plan, which would involve additional controls. This requires confirmation/comment by LAA’s aviation noise specialist and Bureau Veritas. The Council’s Environmental Health Officer has also made comments about this in Appendix 5.  
- 11. See Ashfords comment in Appendix 1   

- 12. See Regeneration & Economic Development Managers comments in Appendix 8.
- 13. LAA to comment. Discuss further. 
- 14 – 32. SDC will review all conditions once it has been fully agreed what is in the Conditions and what is in the S106. This will include checking comments of statutory and non statutory consultee for the conditions. 
- 14. Reasons will be added as requested.

- 15. Not necessarily needed, agree.   
- 16. Agree, will be added.
- 17. Agree.
- 18. Comments provided above.
- 19. Similar to a standard SDC condition, but agree if not considered necessary.

- 20. Related to geomorphology and archaeology.
- 21. Standard SDC condition

- 22-24. LAA and Natural England to comment. 
- 25. To be addressed by LAA, as above.
- 26. Similar to standard SDC condition.  

- 27. There is archaeological potential, as advised by Kent Archaeology Unit.
- 28. As recommended by the Environment Agency and a standard SDC condition.

- 29.  As per 20.
- 30. As per 25.
- 31. Discuss further with LAA.

- 32. SDC to consider with LAA and in finalising any additional information associated with Planning and the final Conditions and S106 session. 

3.
SUMMARY/ CONCLUSION 
3.1
The expansion of LAA would involve a variety of environmental, ecological and socio-economic effects and issues, some of which would need to be closely controlled, monitored and potentially enforced by the Council. With future demands and resource implications for a small authority such as SDC, the Council’s Head of Planning and Environmental Health Officer needs to fully agree any conditions and S106 to be presented to the Inquiry before its close. This includes a clear and properly resourced monitoring and review system.   
3.2
SDC welcomes the initial Conditions session of the Inquiry to assist with resolving the remaining issues associated with Conditions and a S106.  
Terence Ellames, Major Applications & Projects Manager,

Shepway District Council.

March 2011
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