RSPB/2

LYDD AIRPORT, LYDD, ROMNEY MARSH, KENT

CALLED IN INQUIRY INTO APPLICATIONS BY LONDON ASHFORD AIRPORT LTD
OPENING COMMENTS ON BEHALF OF THE RSPB

Introduction
1. The RSPB’s involvement in this Inquiry will be limited to the impact on the bird populations, effect on its reserve and climate change.  It will not repeat matters covered by Natural England  - it has worked closely with NE in preparing for this Inquiry and is sharing witnesses with NE.

2. To make good its case in respect of impact on birds and the SPA
, it will be involved in the ornithology, planning policy and noise sessions. Because the LAA is relying on a claimed fall- back position in assessing impact on birds, the RSPB will examine the lawful extent of the claimed fall back in the airport operations and socio-economic sessions. The effects on the RSPB nature reserve are addressed by Mr Gomes, its bird evidence is being provided by Dr Day. The RSPB has provided written reps on climate change.

The Ornithological Issues

Overview
3. The area around LAA (the Dungeness Foreland: see appx 1 of Mr Gome’s evidence) is of exceptional value for birds. Its mosaic of wetland habitats (Gomes para 5.34) comprising the SPA and pSPA to the south and east of the airfield, the extensive areas of functionally linked land to the north and west and its generally isolated location (with sea bordering the area on two sides) combine to make it a natural haven of exceptional quality for birds.  

4. This exceptional quality is reflected in the wide ranging and expanding designations that apply to much of it.
5. At present, the very substantial and important bird populations of the SPA and the surrounding areas lives alongside a low key operation at LAA:

a. overwhelmingly small, non-jet planes which have limited off site impacts, including noise;

b. a very limited number of larger planes (greater than 5700kg) amounting to at most about 2 a day in 2010: see Tim Maskin’s rebuttal appx 1 - figures which appear to be dominated by daily 16 seater turboprop scheduled services;

c. no commercial passenger jets and no realistic prospect of any being attracted: see Louise Congdon’s proof para 5.47;

d. as a result of that mix of movements and the limited bird strike risk (“BSR”) to which it gives rise, very limited on-site bird control activity amounting to a handful of short vehicle runs each day to scare on airfield birds away; 

e. apparently non-existent (with the exception of pheasants) off-site bird control activity;

f. no buffer zone created;

g. no known objection based on safeguarding;
h. no significant need for habitat intervention in the surrounding area; and
i. limited actual hours of operation.

6. Under the proposals, large, fully laden passenger jets will be able to use LAA for the first time.  The number of movements (18 per day) will be in addition to all existing activity (Louise Congdon proof para 5.53).
7. The use of the airfield by commercial passenger jets will necessitate a very substantial change in the intensity of bird control activity with the following new or significantly more intense activities for example: 

a. On-site: 
i. continuous bird scaring activities throughout a much longer day;

ii. netting of water bodies on the airfield;

b. Off-site:
i. habitat interventions off airfield to an unspecified extent and without any proposals for mitigation for the lost feeding areas

ii. creation of a large buffer zone around the airfield; 

iii. the active implementation of a safeguarding regime; and

iv. unspecified possible further activities off airfield of an unexplained intensity, duration or impact.

8. Further, the use of the airfield by commercial passenger jets will cause substantially increased noise (and visual) effects on bird populations.  The extent of the consequent impacts cannot be ascertained with certainty – there having been limited relevant research. What can be said is that (1) noise from overflying planes has been shown to cause disturbance effects and (2) regular effects have been shown to cause impacts on bird populations.  
9. For factual and legal reasons, there is no fall back under which significant increases in activity at the airfield could occur in the absence of planning permission here. 

Bird Movements and BSR
10. SPA boundaries are deliberately tightly drawn in the UK. Here they are tightly drawn around the wetland habitats.  Functionally linked land on which many of the qualifying species (including the assemblage) feed is not included. Naturally it is fundamental to the success of many of the SPA populations that they have access to adequate functionally linked land from which they will not be disturbed/excluded. 

11. One of the problems for LAA’s case is that the evidence shows that there are very substantial movements of hazardous birds between the SPA and the functionally linked land to the north, west and south west of the runway.  To access it they have to fly over the airfield or across the approaches to the runway in very substantial numbers in the locations where they pose a threat to aircraft movements: see Mr Gomes’ proof chapter 5; Dr Day’s proof table 2; the vantage point surveys by Dr Allan; and even LAA’s own 2008 Ornithological report.
12. Basic geography and the mosaic of habitats means that if this SPA is to prosper the functional link between the SPA and the land offering feeding opportunities beyond the airfield and the runway approaches must be maintained.  

13. That creates a basic problem for these proposals. Somehow, the bird movements referred to will have to be curtailed so as to bring BSR down to tolerable levels whilst ensuring that the functional link on which many of the bird populations depend is not affected. 

14. The current proposals are for habitat management off-site, further activities off-site of unspecified nature, intensity or geographical scope and “detect and warn”. “Detect and warn” is not put forward as the primary method of protecting planes from these bird movements. 

15. In respect of habitat management and the other off-site control activities, the aim will have to be to disrupt the bird movements over the airfield – to make the movement unattractive for the birds because the feeding opportunity is removed/disrupted. 

16. No mitigation is proposed of alternative feeding opportunities. It is said that there are very substantial feeding opportunities in the area generally. This might well be so – but any look at a map will show that birds from the SPA accessing such feeding opportunities will have to fly over the airfield or through the aircraft approaches and therefore the basic problem remains.  Further “controls” will be required. 

Airfield and Buffer Zone

17. In addition, the proposals necessitate the establishment of a buffer zone around the airfield (in addition to the intensification of bird control activity on the airfield itself). This buffer zone will necessarily displace various populations and affect the use of significant areas of land (potentially including part of the SPA and plainly including land functionally linked to the SPA – e.g. the fields immediately to the west). No sustainable assessment of the effects of the creation of that buffer zone has been undertaken and no mitigation for the loss of that buffer zone (as functional land) is on offer - it being assumed that the birds can simply move elsewhere to the N/W and SW to feed failing to recognise that they would still have to cross the runway/approaches to access such areas. 
Consequences
18. That is why the RSPB is so concerned about the approach of LAA. The full extent of the changed intensity of activity cannot be ascertained:

a. the Bird Hazard Risk Assessment (“BHRA”) relies on flawed data and thereby seriously understates the extent of the bird hazard to aircraft and the extent of measures necessary to mitigate that threat; 
b. the Bird Control Management Plan (“BCMP”) fails to define the full extent of bird control activities which may be required off site; and
c. the s.106 and conditions provide for significant flexibility.

19. It is therefore not possible to ascertain with any confidence the intensity of bird control activity which will be necessary and which will be undertaken. This is a basic flaw in the applications. Without defining the extent of the bird control activity it is impossible accurately to assess the impacts of that bird control activity. By way of example:

a. Where do birds have to be scared off from;

b. Where can they safely be scared off to;

c. How can the functional link so evident here between land to the N/W and SW be maintained consistent with reducing BSR to tolerable levels;

d. How will the loss of access to land to the N/W/SW be mitigated/compensated for and where else can birds secure the resources they need?

20. LAA contend that all these matters can be dealt with through the BCMP approval mechanism in the conditions and s.106. That too is simply flawed. The correct point at which to judge the acceptability of these proposals (including the bird control to which they give rise) is through this Inquiry. The SoS cannot lawfully grant permission without grappling now with the fundamental issue as to whether the change in bird control activity causes or contributes to an adverse effect on the integrity of the SPA.  Putting off that question to later assessment would be unlawful.  
21. In any event, once permission was granted, there would be a new and significant factor in the planning balance – namely the obvious need to ensure the safety of airline passengers. The local authority can hardly be expected to refuse permission for a BCMP activity necessary to secure that safety by reference to SPA considerations. 

Disturbance Impacts

22. It is accepted (and always has been) that the scientific information on the impact of disturbance on birds is limited and that the information on the impact of disturbance from aircraft noise (and visual impacts) is also limited.  

Effects
23. LAA had the opportunity to assess effects of aircraft noise/vision on SPA birds at the time of the B737 trial flight but did not do so. 

24. It has also failed to assess background noise at the SPA and has not modelled the noise contours for the flight path due south (which could occur 30% of the time).  

25. Mr Gomes has noted the significant response of birds to a recent take off by a smaller plane: Mr Gomes proof para 10.10. The sensitivity of some species to sudden loud sounds even at some considerable distance here appears to be borne out by the bird scaring studies. 
26. There is limited evidence as to the extent to which the bird species present here habituate to noise from aircraft (see e.g. p.72 Dr Day’s proof) but it is clear that some species are stressed by such events.

Impacts

27. It is common ground that effects do not necessarily equate to impacts. However, it will be shown that the frequency of disturbance events (at a similar level to those proposed here) can have impacts on the SPA’s wintering and breeding populations. 
Fallback

28. LAA’s case on bird impacts (and particularly that of Mr Deacon) appears to be heavily predicated on a fallback position and a constant theme running through LAA’s evidence is that absent a permission here, expansion will occur anyway and that will bring with it the same or worse impacts as those arising from these proposals (night flying, safeguarding, similar bird control; no s.106 and conditions to regulate activity; and no cap on movements).

29. On a correct analysis, it will be shown that, factually and legally, there is no fallback under which existing operations may grow substantially to the point at which they could have anything like the same effects as these proposals.

a. on the facts, because the physical infrastructure currently available has been in place and heavily marketed for a sustained period with no significant take up. No airlines have been attracted (and no case is put that they will be). The level of activity seen today is the best evidence of the level of demand for the facility. If there was additional demand (save for the parcel service referred to by Louise Congdon) it would have materialised;

b. Legally, because in the event of permission being refused here, CAA/NE and/or LAA as competent authority would have to subject any proposals by LAA to the full rigour of the Habitats Regulations 2010. 

c. If as Mr Deacon assumes the fallback would have the same or worse impacts than these proposals, they would fail an appropriate assessment just as these proposals would. Further to the extent that any such proposals involved operational development, if they were to have significant environmental effects they would not benefit from GPDO rights and would require EIA which would have to assess the full implications of the potential those proposals released. Full legal submissions will be made in closing.

Conclusion

30. The proposals involve creating an airport to handle commercial passenger jets where there is currently a very low key airfield operation. 

31. That change will require a significant change in the bird control regime. The airfield is located between the SPA to south and east; and functionally linked land to N/W and SW. Avoiding the obvious BSR consequences of this simple geographic fact will require an intensity of bird control which has not been assessed and for which mitigation has not been proposed.  Creating a buffer will remove much important functionally linked land from use. 

32. The SPA and much of the pSPA lies close to the flight paths. The peak noise levels will be very substantial indeed. There has been no assessment of the extent to which birds will be affected by the noise (although such evidence as there is suggests a significant adverse response).  

33. In terms of impacts, whilst the science is not clear, there is a prime facie case that repeated disturbance events have the potential to cause significant impacts on the SPA populations. The Waddenzee test, applying a precautionary approach, cannot be met on the information available. 

34. Taken together, but with particular emphasis on the effects of necessary bird control, it cannot be demonstrated that these proposals will not have an adverse effect on the integrity of the SPA and permission must therefore be refused. 

35. Further, the proposals will, by virtue of the above, have a significant effect on the ornithological interest. Those effects are not mitigated. There is therefore a breach of applicable local plan policies. 

36. The RSPB will also rely on the effects on its nature reserve and on climate change considerations in support of its case that planning permission should be refused. 

David Forsdick

Landmark Chambers

21st February 2011

� SPA, pSPA, pRamsar and the SSSI will simply be referred to as “the SPA” in the remainder of these submissions
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