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TOWN AND COUNTRY PLANNING ACT 1980 = SECTION 77
APPLICATION BY THE LYDD ATRPORT GROUP LTD FOR AN EXTENSION OF 296
METRES TO THE EXISTING RUNWAY AT LYDD AIRPCRT, ROMNEY MARSH, KENT

1. The Secretary of State directed, in pursuance of Section 35
of the Town and Country Planning Act 1971 (now Section 77 of the
Town and Country Planning Act 1980), that your client’s

application for an extension of 296 metres to the existing runway
at Lydd Airport, Romney Marsh, Xent be referred to him for
decision instead. of bclng' dealt with by the local planning
authority. A local inquiry was held by the Inspector Mr M
Griffin BSc(Eng), CEng, MICE, DipTE, between 27 September and 11
October 1988. The Inspector’s conclusions and e full copy of his
report were sent to yeu with the Department’s letter of 27
September 1989, and a further copy of the report, together with
a note from the Inspector, dated 5 November 1990, which ik to be
annexed to the report, is enclosed. Also to be annexed are the
two enclosed letters, dated 25 Cctober 1990 and 6 November 1990,
from this office to the Planning Inspectorate and from the
Ingpectorate to this office respectively. The letters and the
Inspector’s note were originally sent to you by this office under
cover of a letter dated 15 Novenber 1550, The Department’s
letters of 27 September 19828 and 2 August 1990 (both referred to
below) are amnexed to this letter and should be read in
conjunction with the contents hersin.
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2. The Department’s letter of 27 September 1989 reported the
Inspector’s recommendation that plannlng permission be granted
subject te an Agreement under Sectlon 52 of the Town and Country
Planning Act 1971 between the applicant and Shepway District
Council being completed and subject to conditions. The letter
also indicated that the Secretary of State had given very careful
consideration to all the arguments for and against the proposed
development and to the Inspector’s conclusions.

The Secretary of State indicated his understanding of the
ears of the local residents concerning the safety aspects of the

1}



proposal with regard to the nuclear power station and possible
bird strikes to aircrafts. He noted that Shepway District
Council had consulted both HM Nuclear Installations Inspectorate
and the Central Electricity Generating Beoard on this matter
before the Jocal inguiry was held. With restricticns on the
annual numier of aircraft movements and on the flight paths and
runways used as propossd by the District Council and +%he
opportunity to make representations in the event of changes to -
Lydd Airport Group’s Air Traffic Control Instructions (which is
promised by the Council) the Inspectorate raised no objection to
the proposal. The Cantral Elsctricity Generating Board agreedg
with this conclusion.

4, The lefter of 27 September 189 stataed thak the Secretary
©i State had also, since the local inguiry, consultad the Nuclear
installations Inspectorate and the Civil aviation Authority as
recommended by the Inspector. The Nuclear Installations
Inspectorate explained that in the case of the Dungeness & and
3 reactors, both the Central Electricity Gensrating Board’s and
the Inspectorate’s assessments, conductad independently, showed
that the risk of an aircraft crashing onte the Dungeness Power
Station and leading to an uncentrolled release of radioactiwity
was below their published risk criteria. The risk from an
alreraft crashing onto the external ajir ducts on Dungeness A’
or at pile cap level at Dungenese ‘A’ and ‘B’ and on the cooling
ponds was even more renote. The <Civil Aviation Authority
explained that a small runway extension such as that proposed at
Lydd 2irport was unlikely to have any effect on the existing bird
hazard at Lydd and that there was unlikely to be a need to expand
the existing bird control measures should the extension be

approved.

5. On the basis of the Inspesctor‘s conclusions and the above
information, the Secretary of State concluded that the safety
considerations involved did not justify a refusal of planning
permiggion provided it was made subiect to the .conditions. and
obligations proposed by Shepway District Council and provided the
broposed legal agreement included obligations to cease air
traffic movements while rail movements of irradiated fuel ware

taking place,

6. The Secretary of State agreed with the Inspector that the
proposal was In accordance with national and locdal planning
policies provided that the ‘effects on the Dungeness Site of
Special Scientific Interest (SSSI) and on residential amenity
could be shown not to exceed an acceptable level., The Secretary
of State did not consider that the residential amenity
considerationa recorded by the Inspector justified withholding

permission.

7. However, the Secretary of State also had had regard to the
affect of the propesal on the adjoining Site of Special
Scientific Interest, which had been identified asg having the
potential for classification as a Special Protection Area (SPA)
for birds under the provisions of the European Communities
Directive 79/409/EEC on the Conservation of Wild Birds. The
Secretary of State considered that the application sheould be
trcated as an applicetion to which parasgraphs 25 and 26 of DOE



Circular 27/87 applied. ©On the basils of the advice containsd in
the Circular, which sets out the Government’s obligations under
the EC Directive and the measures hsecessary to ensure that these
obligations are met, the Secretary of 8&tate accepted the
Inspector s . view that this proposed development would be
detrimental to the population of the rare species of birds at
Dungeness. On the evidence availlahle the Secretary of State was
not able to satisfy himself that the disturbance or damage to the
birds or their habitats would not be significant as requirsd by
paragraph 26 of cCircular 27/87. Nor was he able to satisfy
himself that any disturbahce to the birds would be ocutweighed by
the weconomic gains which may £follow from the granting of
permiszion. Therefers, im his opinion the spplicetion did not
satisfy the criteria =set out in paragraphs 25 and 26 of the
Circular.

8. The Inspector concluded that the S88I might be bettar served
in the long term by a gradual expansion of Lydd Alrport to sone
predetermined limit with an ongeing measure cf control rather
than allowing its expansion to be unconstrained. However, in the
opinicn of the Secretary of State a development which was
unacceptable under Circular 27/87 should not be permitted sinmply
because it would allow conditlons to be imposed on the use and
development of the application site. Other means existed should
it be necessary to control any expansion of the use of the
airport which may take place followlng the withholding of

permission.

9. The Secretary of State therefore decided that, on the basis
of the evidence before him, he would not be justified in granting
the permission sought and accordingly he was minded to refuse
permlsslon for an extension of 296 metres to the existing runway

at Lydd Airport.

10. However, the Secretary of State indicated in his letter of
27 September 1989 that, if he was able to satisfy himself that
any damage or disturbance to the birds or their habitats would
not be significant in the terms of the European Communities
Directive, he would be minded to grant the permigsien sought.
In order to be in a position teo decide whether any such damage
or disturbance would not be significant the Secretary of State
considered that the following information was needed:

(a) Data on the breedlng success of terns at Dungeness

SS58I in the period 1978-1988 to determine whether periocds
of more intensive use of Lydd Alrport had an effect on
breeding success. Data from other UK colenies would also
be needed for ccmparative purposes.

(b) More objective data on the effects of aircrarft
movements on the breeding eugcess of birds, especially
terns.

(c) Data comparing the effects of turbo-prop planes and
small aircraft with medern Jet aircraft as proposed in your
client’s application.



11. Consequently, the Secretary of Steste invited your client
to submit to him the reguired information, which would then be
considered in accordance with the Town and Country Planning
(Inguiries Procedure) Rules 1988. The decision on the
applicatlon was deferred and sufficient time was allowed for your
client to produce the information. Copies of the letter of 27
September 1989 were sent To Shepway District Council and to all
those who had appeared at the local inguiry or had submitted
written representations.

i2. The infermation reguested was provided under cover of your
lattar of 31 January 1890,

130 After considering the further information provided by vour
client, the Department lesued s second lstiter, dated 2 august
1990, indicating the Secrstary of State’s response to the furthsr
information and his proposed decision.

14, This letter incorporated the Secretary of State’s view that
the further information provided by your client partly reiterated
evidence that was presented at the inguiry, but also provided new
evidence relating to the three lssues identified in paragraph 10
above.

18. The Secretary of State gave further consideration to his
propesed decision in the 1light of the further information
received. He indicated, in the letter of 2 August 1990, that,
on the evidence provided, he was inclined to accept your cllent’s
view that the Common and Sandwich Terns (which were identified
ag the most Ilmportant and vulnerable birds colonising the site)
had bred successfully at Burrowes Plt since 1978 and that any
variation in breeding success during that period did not
correspond with variations in alrcraft movements at Lydd Alrport.
He was further inclined to accept your client’s assertion that
the differences between predicted noise levels at Burrowes Pit
with or without the propcsed runway extension would be relatively .
minor and would not he likely to influence the survival and
reproduction of the species.

16. On the evidence beafore him, the Secretary of State was
disposed to take the view that your client had satisfied him, in
accordance with Circular 27/87 and the EC Directive on the
conservation of wild birds, that the detriment would not be
significant in terms of the survival and reproduction cf the
species. He was also minded, subject to consideéeration of any
further evidence which might be put forward, to grant planning
permission for the proposal subject to suitable conditions and
the conclusion of an agreement between the Cecuncil and vyeour

client.

17. At the inquiry Shepway DC and ycur client submitted a draft
agreement (Inguiry document 4) under Section 52 of the Town and
Country Planning Act 1272 (now Section 106 of the Town and
Country Planning Act 1390) on which they were agreed (subject to
some issues on which they sought the Secretary of State’s
zdvice), and a sat of agresd conditions (Inguiry document SDCS).




The Inspector eaccepted both documents and rscommended
accordingly, as recorded at paragraph 2 above. The Secretary of
State agreed with +the Inspector that the reguiremsnts,
obligaticons, =znd provislong in the Jdraft Agreement (except
restriction 2 of the Second Schedule - egee paragrapgh 22 below)
were desifable and reasonable and provided valuable and
justifiable safeguards, and that this was a case whers there
would be every Justification for requlrlng the smgnlnq and
sealing of an agreement before the grant of planning permission.

18. With resgard to the propesed conditions, it was noted that
in some inatances they sought to c¢ontrel sasctivities at the
zirport as a whole and therefore the guestion arose whather such
conditiens weould ke sufficliently rslated to the develcopment
proposed, namely the runway sxtension. Independent difficnlties
arose in reslation to agreed condition 3, but the view was taken
that in principle the restrictions proposed weuld be lawful
planning conditions. If the permission sought were to be
refused, the airport could well become markedly busier than it
wag, but nevertheless its future would bhe problematical. Your
client suggested that clecsure gould not be ruled out. However
if permission were to be granted, then there was considered to
be a high probability of significantly increased activity, using
different types of aircraft. In those circumstances 1t was
considered that the controls agreed between the parties would be
fairly and reasonably related to the development in guestion, and
otherwise reasonable, subject to further consideration of

conditicn no.3d.

19. With respect to the alternative forms of words suggested
for operative clause 4 of the draft Agreement, the parties were
reminded of paragraph 10 of the Annex to Circular 1/85, which
indicates the BSecretary of State’s preference for the use of
planning conditiong rather than agreements because of the greater
flexibility they offer. It is unusual for both to be proposed.
However in the particular circumstances of this case, the parties
having directed thelr ninds to the interaction of the agreed
conditions and the proposed agreement, he censidered that it
would be acceptable to have them both, subject tc details of

wording.

20. The Secretary of State Indicated in the latter of 2 August
1990 that, where possible future changes of circumstances were
concerned then, In 1line with the principle of his published
policy, he would prefer the proposed clause 4 to follow the
wording suggested by your client. He did not find the Council’s
arguments on the point persua51va. Material factors that are
known at the time that a planning sapplication te relax any
condition is considered would of course fall to be taken into
aceount at that tinme. The Council had stressed that if a
condition were to be relaxed they would act reasonably thereafter
with reepect to bringing the agresement into line, Yet they
appeared to contemplate that they wmight decline to vary it Jjust
in case some npew factor might occur in the future. It was the
Secretary of State’s preference that the planning decision should
praevail. He therefore disagreed with the Inspector on this

peint.



2l. With regard to the disagresment between the Council and
applicant about the precise terms of clauses 2z and 6c of the
First Schedule to the proposed Agreement, the Secretary of State
agreed with the Inspector’s conclusions and recommendations that
for clause 2a your client’s wording was to be preferred and for
clause 6o the Council’s wording was to be preferred. On a matter
of detall, the Secretary of State noted that no interpretation
of ‘v;sual circuit’ was provided in operative clause 1 of the

draft Agreement.

22. Restriction 2 of the Second Schedule of the draft iAgreement,

and agreed Condition No.3, referred to the 1979 Air Navigation
(Noise Certification} Orderc The letter of 2 August 19220 made
clear the Secretary ox State’s view that the form of words
adopted in the Restrictien and the condition did not make it
cleay exactly what they were intended to sachieve. It wasm
therefore asked that "Developad Types™ and "New Types® in Columns
A and B should be defined in the Agreemsnt and in the condition.

If the condition were to be imposed, its meaning and purpose
would have to be made much more explicit.’

23. With regard to Restriction 3 of the Second Schedule of the
drafit Agreement, and agreed condition no.4, the Secretary of
State agreed with the Inspector and the Lydd Airport Action Group
(LAAG) that the wording of the Restriction should be amended to
permit the landing or take off of alrcraft outside the permitted

hours only in an emergency.

24. In the Department’s letter of 27 September 1989, it had
been recorded that HM Nuclear Installations Inspectorate (NII)
and the Civil Aviatieon Authority (CAA) had been consulted as
recommended by the Inspector. Also, on the basis of the
Inspector’s conclusions and the additional advice provided by NII
and the CAA, the Secretary of State had concluded that the safety
considerations involved did not Jjustify a refusal of planning
permission provided that it was subiject to the conditions and
cbligations proposed by Shepway DC and provided that the proposed
legal agreement included obligations to ceass aly traffic

mavements while rall movements of irradiated fuel were taking

place.

25, In their Rule 5(4) statement (Inguilry document SDC Vol 9,
Annex 8, item 6), the NII had reported their understanding that
the normal practice at Lydd Airport was that alrersft movements
did not occur during the period that a train carrying a spent
fuel flask was travelling past the end of the runway. Lydd
Airport Group Ltd having agreed to make this a formal safety
requirement, the NII consldered that even the extremely remote
risk from an aircraft orashing into a spent fuel flask was
removed. In view of this and +the Inspector’s relevant
recommendation, the Secretary of State indicated his wish to see
appropriatzs provision made in the First Schedule to the prono&ed

Agreement.

26. In respect of the conditions agreed at the Inguiry, the
Secretary of State indicated that conditions 1,2,5 to 9 and 11
were acceptable in principle and that he would be inclined to
impose them on a orant of permission to extend the runway.



Conditions 3 and 4 were dealt with separately, ag referred to in
paragraphs 22 and 23 gbove. In respect of condition 10 however,
the Secretary of State accepted the Inspector’s recommendation
11 and considered that it could best be implemented by reguiring
in a conditipn that the work of constructing the extended runway
should not Tommence until a scheme of operations, drawn up after
consultation with Shepway DC, the NCC and the RSPB, had been
submitted to and approved by Shepway DC, and that development
should be carried out only iIn accordance with the approved
scheme. This condition was intended to minimise disruption to
nature congervation interests, to maintain the surface wator
drainage system and to ensure that the agquifer was not disturbed.
The conditions suggested by the LaAG (inguiry documesnt LAZG 8),
other than those referred to above, wsere not considerad tn e

necassary.

27, The Department’s letter of 2 August 1290 also referred to
youlr client’s esummarised re-statement of the econonic
implications of the proposal, which was appsended to your letter
©f 31 January 1990 together with a paper explaining the
importance of Lydd in relation to airport and runway capacity in
the South Eust. VYour client had explained that this evidence wasg
relevant, should the Secretary of State =till rot be satisfied
that the disturbance to the birds would not be significant in
terms of the survival and reproduction of the terns, to the issue
of whether the disturbance would be outweighed by economic
reguirements. However, in view of the provislonal view formed
about the effect on the terns (referred to in paragraph 16
above), the Secretary of State did not, at that stage, consider
it necessary to reach any conclusicn on this further evidence.
The evidence was, nevertheless, made available to the other -
parties for information.

28. The Lydd alrport action Group, which gave evidence at the
inguiry, and one of their witnesses, Mr Peter Davies of the
Federation of Heathrow Anti-Noise Groups, had alsgc written to the
Secretary of State after the inguiry questioning the methods used
for the assessment of noise disturbance. Their letters, and the
enclosure, were considered but the Secretary of State indicated,
in the letter of 2 August 1990, that they did not incline hin to
alter the view, expressed in paragraph 8 of the Department’s
letter of 27 September 1989, that the residentiazl amenity
considexations, including noise levels, were not such as to
Justify withholding permission. Copies of the letters wera,
nevertheless, also made availasble to the other parties for

infeoermation.

FURTHER CORSIDERATIOHS

2. As Indicated in paragraph 19 of the letter of 2 August 1990
the 3ecretary of State consldered that the other parties who
appeared at the inguiry should be given the opportunity to
conglder and +to comment on your «c«lient’s new evidence.
Conseguently, those parties were invited to respond fto the new
avidence and to proposad amendments to the draft Section 52
(under the 127 Teown and Country Planning Act - now Section 106
of the Town and Country Planning 2Act 1990) agreement and the



agreed conditions referred to in paragraphs & to 16 of the
letter.

RESPONSES TO THE LYDD AIRPORT GROUP ILTD'S NEW EVIDENGE

30. Irn reEponse to the invitation referred to 1n paragrapn 29
above a number of representations were raceived, conmenting on
your client’s new evidence. These representations were copied
to vyou for your comments and two further exchanges of
corregpondence were arranged. All the arguments contained in the
further representations have now been carefully considered.

371, Many of the responses to the Department’s letter of 2
August 1990 concerned natitars that had already been dizcuesed at
the inguiry and which have been dealt with in ths Department’s
iatter of 27 September 198%.

32. Of the remaining responses, the Lydd Alrport Action Group

claimed that much of the new evidence provided by the applicant
in response to the Department’s letter of 27 September 1982 was
irrelevant insofar as it related to other UK tern colonies which
differed in their characteristics from the ternery at Burrowes
Pit. They argued that evidence of non-disturbance by aircraft
at these other UK colonies therefore could not reasonably be
applied to the potential situation at Lydd.

33. .The LAAG also referrsd tc a report by the Civil Aviation
Authority which suggested that the number of alrcraft movements
per annum at Lydd may be considerably higher than the number on
which vour client’s evidence regarding nolse impact was based;
thereby invalidating your client’s svidence. They also centended
that further information on bird species other than terns, which
might be affected by the proposed development, should be
collected before consideration be given to granting planning
permission; and that further.research was necessary in relation
+o the situation at RaAF Vallev, which hag been cited in evidence
by the applicant. '

34. The LAAG referred to the wording of proposed condition 4,
asking that it should exclude the reference to "necessary
diversions®. Lastly, they contended that as Shepway District
Council had a financial interest in the land at Lydd Airport they
could not be considered impartial in their decisions relating to

development at Lydd.

15. The Sacretary of State has taken these comments into account
and has considered your client’s responses, which were copied to
the LaAG during the exchange of representaticns fellowing the
Department’s letter of 2 August 19220. on the first point
(paragraph 32 above) the Secretary of State accepts your clients’
argument that it is common practice to use experience of other
sites to provide an indication of the likely environmental
implications of a new project and that there is no reason to
believe that behavioural responses of birds at Dungeness should
differ significantly from those at other locations. He is
+herefore of +he view that the evidence provided by your client
in respect of other tern colonies is acceptable and useful in
providing information that is relevant to his decision in this



cace,

J6. With reference to the LAAG’s pelnt concerning the Caa report
(paragraph 33 above), the Secretary of State points out that, in
the event of, parmission being granted for the extension to the
runway at Lydd Airport, the number of aircraft movements per
annum would be controlled by means of conditions attached to such
grant of permissiaon.
- Loceh oo \{/u..;\ 4 .

37. The LAAG’s contention fhat further information on birg
species other than terns, and in relation *o the situation at RAF
Valley, should be provided, has alsc bean considered; but the
Secretary of State, whilst accepting that disturbance to the
birds present at Burrowes Pit would affect species other than
tern species, accepts your cilient’s points ¢hat the RSPE has
expressed no significant concern in relation to spacies orher
than terns ang that wintering birds referred to would be lese
likely to suffer disturbance threatening the survival and

©f the history of the RAF Valley texnery at ¥nys Feirig angd, for
the reasons which he gives at paragraph 55 balow, he is satigfied
from the evidence supplied that the situation at ¥nys Feirig is
not comparable to that at Dungeness. He is therefors satisfied
that sufficient information has been provided in thie case +o
enable him to reach a decision,

38. Regarding the LAAG's refersnce te the wording of proposed
condition 4, the Secretary of State repeats his statement in
paragraph 13 of the Department’s letter of 2 August 1990
{(referred to at paragraphh 23 above), that +he wording of
Restriction 3 of the Second Schedule of the draft Section 106

ggreement should be amanded to permit the landing or take off of

39. The matter concerning Shepway District council’s alleged
partiality in deciding planning applications {paragraph 24 above)
is not relevant to the Secretary of State’s decision in this
case. The remaining matters raised by the LAAG during the
exchange of correspondence were considered at the local ingquiry
and were dealt with in the Department’s letter of 27 September

1989,

40. The Nature Censervancy Council (referraed to here as the NeC,
but new known as Engligsh Nature), in their responges to your
client’s new evidence, largely commented in relation to matters
that were considerad at the local inguiry, and inzofar as this
was the case, these metters were dealt with in the Department’s
letfer of 27 September 1989. In addition fthe NCC commented that
the lack of documented evidence on aircraft disturbance of birds
does not inevitably mean that such disturbance does not exist.
Further, the NCC referred to the use, in your client’s new
avidence, of bland statements andg they contended that no
significant new éata had been provided by your client beyond that
presented at the local inguiry. They additionally contended that
the experimentation referred to in your client’s new evidence as



being reguired to acsesg what effect the airecraft would have on
the birds (if the concept of "unigueness® of the situaticn at
Dungeness was accepted), was impractical and that, even if the
aircraft using an extanded runway were gubseguently shown to be
having a detrimental effect upon the birds, the operators would
be unlikely to stop using the runway,

41. The NCC requested that, if the Secratary of State was still
minded to grant planning permission, the gpplicant should be
asked to fund a monitoring programme (to be agread with the RSPB
and NCC) to gather further data on the effects of mircraft on the
tern populations at this location.

42. The Secrsztary of State has considered the comments of the
NCC &nd your clienmt’s reésponsas. Your client accepts that the
lack cof docunented evidence does nort inevitably mean that
aircraft do not have a digturbing effsct upon birds. The
Secretary of State has, however, already accepted, Iin the
Department’s letter of 27 September 1989 (reiterated at paragraph
7 above), that the proposal would have goma detrimental effect
upon the birds. No evidence has been presented since the issue .
of that letter to cause him to change that view. He has noted
your client’s argument that the lack ef such evidence indicates
that workers in the appropriate fisld do not consider the issue

him to maintain his view that there would be some detriment to
the birds. In any event he considers that he hag to address
himself to the significance of any such detriment. In this
regard, he notes the NCCO’g contention, related in paragraph 40
above, that your client has produced no significant new evidencs
since the local inguiry. The Secretary of State does not accept
this argument and repeats what was stated in paragraph 7 of the
Department’s letter of 2 August 1990, namely that the new
evidence presented by your client disposes him to take the view
that they have satisfied him that the detriment to the birds at
Dungeness would not be significant in terms of the reproduction
and survival of the species at thig site. "No evidence has beean
bresented since the issue of that letter that cauges him to alter

this viaw,.

43. The Secretary of Ztate notes NCC’s comment concerning the
impracticality of experimentation, +to ascertain. the poegzible
effects of aircraft upon birds. Ths issue of menitoring, if
planning permission is granted, 1s discuessed at paragraph 44

helow. '

4. With regard to the request by NCC referred to in paragraph
41 above for the applicant to fund a monitoring programme the
Secretary of State iz of the view that, in the event of planning
permission being granted, such s request should not be
incorporated in a condition attached to the permission. Not only
is the ternery at Burrowes Pit lccated neither within the
application site nor 4upon land controlled by your client, but its
distance from your client’s land is such that the Secretary of
State considers it most unlikely that it would be possibie rfor
the monitoring programme to be cerried out from the application
gite or from land within your client’s control. In thosge



circumstances the Secratary of State considers that he coulgd not
impose a condition requiring your client to carry out such a
monitoring programme. He has therefore considered whether
instead your client should be requirsa by condition to fund such
a4 programme.  In this regard he netes that control over the use
of particular flight +tracks does not rest solely with your
client, and he considers that there would be no guarantee that

of use of particular flight tracks. In considering this
guestion, the Secretary of State hag also had regard to paragraph
63 of the annex to bop Circular 1/85. In the light of these
congiderations the Sacretary of State hes concluded that he could
not imposs such s condition and that, aven if he could, he would
not do so on the ground +hat it would in 3}l the cilrcumstances
be unresasonzble +o do 80, Tha Secretary of State accepte,
however, that a menitoring programma would be of coneiderable
beneficial use and he therefore edpects that, " if rlanning
permission is granted, vour c¢lienmt will liaise with English
Nature and the RSPB with a view to getting Up a monitoring

any, aircraft movements might have on the Success of the ternc
at this location. In this. regard the Secretary of State notes
the Inspector’s conclusion that the means to meonitor the effect
of the granting of planning permission for the runway extension
upon the 8S8SI form part of the Section 106 agreement, The
Secretary of State agrees with the Inspector for, insofar as the
Section 106 agreement provides for the monitoring of aircrar:
movements, he considers that provision has been made for the
gathering of data relating to airport activities which will be
available for comparison with the results of any moniteoring

carried out of the birds at Dungeness,

45. Several of the comments made by the Royal Society for the
Protection of Birds (RSPB) cover matters that were discussed at
the local inguiry or which have been addressed by either the Lazag
or the NCC and have bean congidered above. The following matters
concern issues raiseqd by the RSPB which have not been
specifically addressed above, or .were not dealt with in the
Department’s letter of 27 Septemper 1989.

of Wild Birds) and that, as some disturbance Oof the terns by jet
aircraft was likely, three isgsues were particularly relevant:

a)  the brecautionary principle, which should be
upheld in this case, because the pracise effects of
aircraft movements upen the birds at Burrowes Pit
could not be determined:

H

b} the existence of s decision letter (DOR eference
APP/J2020/1/89/232024) dateq 18 June 1982, in which
the Secretary of State refused permission on an appeal
by Unigate on the grounds that <the proposed



davelopment oreated a potential threat to the wild
bird population of an arsa which was an S58SI ang

potential spa;

C) the emphasis in circular 27/87 on exploring'other
availdble sites, which hagd not been done in this

instance.
47. In addition, the RSDPR made the following points:

i. The case must bz viewasd in the context of the EC
Directive, not itust Circular 27,/87, and the key phrase
in the Dirsctive concerned ensuring the survival ang
reproduction of +he bird species in their arsa of
distribution.

ii. In response to the gpplicant’s new evidence the
KSPB's view was that immaturs large gulls (non-~
resident) would be more disturbed by the aircraft,
with the resulting flight becoming a disturbance
stimulus to the terns, leading to 1ikely increased

predation.

iii. Ths increass in numnbers of terns at Dungeness
may not bs because the aircraft were having no effect,
as that argument ignored the RSPB management work at
the reserve. It may be that without the aircraft the
colony could be stronger still; and the applicant’s
figures were, in any avent, bhased on past
circumstances and did not reflect possible effects of
Commercial jets.

iv. The inferences drawn fronm the comparative
breeding success data for +he seven Sandwich tern
colonies were not realistic and controlled experiments
needed to be carried out to provide reliable results.

v, The reference in the applicant’s new svidence to
the ternery at vynys Feirig (RAP Valley) flourishing
Was not correct, and parts of the RSPB report which
were not guoted in the new evidence, referred
specifically to aircrart disturbance as a cause of
breeding failure.

48. In addressing the views of the RSPR the Secretary of State
has taken ‘into account the responses of your client, which were
gent to the inguiry parties during the ‘exchange of

cerrespondence.

49. With regard to the point at paragraph 46(c) above, the local
inguiry into the Proposed runway extension did not consider the
possibility of alternative sites, but the inquiry, ang subseguent
procedures, have properly concentrated on assessing the proposal
on its merits and in the light of normal rlanning criteria.
Furthermore, paragraph 28(c) of Circular 27/87 states that
consideration may be given to alternative mites where there is
& threat of significant disturbance to birds. The significance
oL any possible disturbance to birds in this case ig a matter



which haes baen thoroughly sxaminad. The Secretary orf Statefs
conclusiong on this issue are at paragraph 60 below. He further
notes that, in any event, the proposed development in this case
is the extension of an existing runway to accommodate different
aircraft types rather than the construction of an additional

runway. -

50. With regard to the point at paragraph 46(b) above, the
Secretary of State notes your client’s response that the Unigate
appeal decision is not comparable to the situation at Lydd,
although no reasong wers given for why vour client took this
view. Nevertheless, the Secretary of State is of the view that
the sppeal Gecision is rot slonificant in his consideration of
the current propesal, the development propeoged being of a
distinctly different nature, The appeal was refused on its
merits and it should be noted Chet the Secretary of State’s
raerusal was besed, inter alia, on the Inspector’s conclusions
that there was a potential threat to the S8SI/potential Spa posed
by the development and that the beneficlal effects of the
proposal were not considered sufficient to cutweigh his
conclusions on both the potential threat to the S881/potential
SPA and on visual impact, The Inspector on the Unigate appeal
made  the  opposite recommendation to  the Inspector‘s
recommendation in this cass, and the Secretary of State agreed.
Both the appeal and this case have been judged on the evidence
available in each instance and in the light of their individual
circumstances, and therefore a decision to grant permission for
the Lydd Airport runway extension would not be inconsistent with

the Unigate appeal decizion.

5l. As for the application of the ‘precantionary principle’
(paragraph 46(a) above), this would, in any event, only apply in
cases where there is a dearth of substantive evidence, In this
instance, as already indicated, the sSecretary of State considers
that there is sufficient evidence to enable hin to reach a
decision on the merits of ths case and, as indicated elsewhere
in this letter, the Secretary of State remains of the view that
any detrimental effect upon the birds resulting from the proposed
runway extensiecn would not be significant within the terms of the
EC Directive on the Conservation of Wild. Birgds.

52. With reference to paragraph 47(i) above, the Secretary of
State has given consideration to this case taking into account

53. With regard to the RSPB‘g point at paragraph 47(11) above,
your client’s response was that the <threat of &isturbance by
gulls had been a factor for the past ten years and the lighter
aircraft would, under tha "do-pin® scenario (which examines the
Operational characteristics likely to result from the future
operation of Lydd Alrport on the existing runway) presented in
their original evidence, continue to fly unrestricted over the
ternery, compared with +he proposed regulated commercial
movements approximately 1 km away. The Secretary of State
accepts that there iz ne evidence to suggest the Tunway extension
would create a greater threat of disturbance by gulls, or that
predation woulg conseguently be likely to increase,



24. In relatich to the point &t baragraph 47(iii) above, your
elient has responded by stating that, gilven the evidence produced
on their behalf, showing lower reproductive success of terns at
other UK colonies not affected by aircrart, they cannot accept
the RSPB'’s argument that the colony weuld possibly be stronger
still if théere were no aircraft disturbance. They have slso
pointed out. that the RSPB’s contention, that figures based on
past circumstances did not reflact pogeible future effects of
commercial jets, illustrated a lack of understanding of their
case, which was that the airport had been used in the past by
more and neoisier aircraft +han ig proposed with the runway
extension. The Secretary of State accepts this latter argument,
but in respect of the former he is of the view that it ig
possible that ths strength of the colony might be greater if
there ware no alrcraft disturbance. Eowaver, +he Secretary of
State i of the opinicon that the avidence produced by your client
strongly supports the argument that the proposed developnment will
not significantly affect the Buccess oL the terns in terms of +the
Survival and reproduction of the 'species at Dungeness,

855, The Becretary of State‘s responge to  the argument at
paragraph 47(iv) above hasg been dealt with in paragraph 35 of
this letter,. Your client’s responze to the RSPB"s point

(paragraph 47(v)) regarding the RAF Valley ternery at Ynys Feirig
is that the situation at ¥Ynys Feirig is not comparable to the
situation at Dungeness, in respect of the large numbers of
military fixed wing and helicopter movements and the proximity
Of the ternery to the flight path. The Becretary of State agrees
with the RSPB that evidence may suggest a yelationship between
increased use of the flightpath directly over the tern colony at
¥nys Feirig in 1986 and tho desertion of the colony. However,
e accepts your client’s view that the situation at ¥Ynys Feirig
is not comparable to the sitvation at Dungeness, particularly in
relation to the circumstances prevailing in 1986, the nature and
number of flights, and their proximity to the birds, being of a
different order to those proposed at Lydd, , :

36. All other representations received since the Department’sg
letter of 2 August 1990 have either not raised material issues
or, 1f they have raiged such issues, those lesues have been ones
already considereq by the Secretary of State.

. 1
IHE SECRETARY OF STATE’S CONCLUSIONS

57. Ag indicated above, the Secretary of State has given full
consideration to the new evidence produced by the Lydd Airport
Group Ltd, to the comments thereon provided by the parties
present at the inguiry, and to all subseguent comments provided
during exchanges of corregpondence. The Secretary of State has
already indicated (at paragraph 51 abova) that he considers that
sufficient evidence has been placed before him to enable him to

reach a decision in tnis case.

58. The Secretary of State notes that, in the Department’s
letter of 27 September 198%, he recorded that he hag consulteg
the Civil Aviation Authority (CAA) and Nuclear Installationg
Ingpectorate (NII) on safety considerations, 88 recommendad by



(10) Prior to the commtencement of development a scheme shall be
submitted to and approved by the Local Planning Auvthority
for the screening of the proposed runway lighting +o
pravent nuisance in adjoining residential areas angd the
agreed scheme of screening shall be carried out before the
sald system of lighting ig brought into operation,

©7. Coples of this letter have been sent to all the parties
appearing at the inquiry and those who submitted representations.

68. This letter doss not convey any approval or consent regquired
under any enactment, byelaw, order or regulation other than
Section 57 of the Town and Country Planning Act 19g0.

68. A separate note 1s attached setiing out the circumstances
in which the validity of the Secretary of State’s decision may
be challenged in cour:t,

I am Sir
Your obedient Servant

“<TEA_fre
T E Radice

Authorised by the Secretary of State
to sign in that behalf



