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In these closing submissions abbreviations are used. Witnesses and parties to the inquiry are not always given their full title. No offence is intended. 
1. Introduction
1.1. At the end of a long inquiry of this kind, where the work of the witnesses and advocates is almost done, one cannot help but feel for the Inspector whose task is still to continue, albeit in a quieter and more reflective phase. We hope we speak for all parties to the inquiry in thanking you for the efficient, fair and good-humoured manner in which you have conducted the inquiry.
1.2. No party can deny that they have had every opportunity to consider every aspect of the proposed developments. Rarely do development proposals receive such level of scrutiny. Yet rather than expose weaknesses, this long process has merely served to demonstrate why Shepway District Council was entirely correct in its resolutions to grant planning permission for these applications.  The reality is that in every single respect, whether it be planning, ecology, air quality, noise, nuclear safety, bird hazard management or ornithology, the development proposals have been shown by this inquiry process to be demonstrably acceptable and the objections ill-founded or misconceived.
1.3. These closing submissions on behalf of the Applicant consider matters in the following way:
1.3.1. Introduction
1.3.2. Adequacy of the Environmental Statement
1.3.3. The Planning policy case for the development
1.3.4. Fall-Back
1.3.5. Socio Economic considerations
1.3.6. Climate Change
1.3.7. Flood Risk
1.3.8. Landscape, Visual Effects and Tranquillity
1.3.9. Air Quality
1.3.10. Ecology 
1.3.11. Transport
1.3.12. Noise
1.3.13. Airport Operations
1.3.14. Nuclear Safety
1.3.15. Ornithology, including Bird Control Management
1.3.16. S.106 and Conditions
1.3.17. SS’s Issues
1.3.18. Conclusion
1.4. These closing submissions should be read in conjunction with our Opening Submissions and the evidence produced on behalf of LAA.

1.5. The Applicant respectfully adopts with alacrity the submissions of Mr Paul Brown QC on behalf of SDC, except where otherwise stated.
1.6. There are before the Secretary of State two applications (“the Applications”) for (1) a proposed runway extension involving the construction of a 294m runway extension and a 150m starter extension; and (2) a proposed new terminal building capable of processing up to 500,000 passengers ("pax") per annum ("ppa"), and associated parking facilities. The Applications are described in more detail in the SOCG between LAA and SDC
, section 5. 
1.7. The Applications are supported by a huge range of supporting material
, including the Environmental Statements accompanying both Applications, the supplementary information supplied during the course of the Applications and the proofs of evidence and other material which has been produced during the course of this inquiry. 
2. The adequacy of the Environmental Statements

2.1. Contrary to the assertion of Watts on behalf of LAAG, all the above-mentioned information is defined as “environmental information” within the meaning of the Town and Country Planning (Environmental Impact) Regulations 1999 (“the 1999 Regulations”) and it is the duty of the decision-maker to take the “environmental information into consideration” before granting planning permission: see Reg. 3(2) of the 1999 Regulations. “Environmental information” is defined as meaning “the environmental statement, including any further information and any other information, any representations made by any body required by the 1999 Regulations to be invited to make representations, and any representations duly made by any other person about the environmental effects of the development”. Those representations clearly include oral evidence given by witnesses during the course of this inquiry.
2.2. Pursuant to Reg. 19 of the 1999 Regulations the Secretary of State or an Inspector dealing with an application in relation to which the applicant has submitted a statement which he refers to as an environmental statement and is of the opinion that the statement should contain additional information in order to be an environmental statement, they or he shall notify the applicant in writing accordingly and the applicant shall provide that additional information, to be known as “further information”. (underlining supplied)
2.3. “Environmental statement” means a statement “(a) that includes such of the information referred to in Part I of Schedule 4 as is reasonably required to assess the environmental effects of the development and which the applicant can, having regard in particular to current knowledge and methods of assessment, reasonably be required to compile but (b) that includes at least the information referred to in Part II of Schedule 4”.
2.4. Whilst there have been claims from certain objectors [Mr Watts (for LAAG), Natural England (“NE”) and RSPB
] that the environmental statements in this case are deficient for one reason or another
, there has, quite properly, been no request from the Inspector for any further information pursuant to Reg. 19 of the 1999 Regulations. The Inspector has no discretion about this – he must (note the mandatory language “shall”) notify the Applicant in writing if he considers that further information is required in order for the environmental statement to properly be considered as such.
2.5. No such request from the Inspector has been received, and the inquiry is to close today after some seven months. The only conclusion that one is able to draw from that is that the Inspector considers that the environmental information before the inquiry, as contained in the Environmental Statements, is satisfactory, and that the Environmental Statements submitted with the Applications are properly environmental statements within the meaning of the 1999 Regulations, in that they contain the information contained in Schedule 4 Parts I and II. It follows that the environmental information before the inquiry allows a full assessment of the environmental impact of the development to be undertaken from the information before it. Indeed, it would be perverse for the Inspector to conclude that there was any deficiency in the information before the inquiry for the purposes of assessing the environmental impact of the development in light of the fact that there has been no Reg. 19 request.
2.6. This point is especially relevant to the case advanced by some parties and principally by Watts on behalf of LAAG
 – although notably by none of the parties legally represented – that the Environmental Statements are deficient by reason of their failure to assess a throughput of 2mppa. This is a point that was fairly and squarely raised by LAAG in its Rule 6 statement and maintained throughout this inquiry. If, in truth, this was a proposal for 2mppa then the environmental information before the inquiry might be considered deficient and further information would have been required by the Inspector pursuant to his mandatory duty under Reg. 19.
2.7. As to whether this is a proposal for 2mppa, this point has comprehensively been considered by LAA
 in a rebuttal note. Mr Watts’ further points
 have been comprehensively addressed by Ms Congdon
. Again, if there was any substance to LAAG’s points, then it would have been incumbent upon the Inspector to have requested such further information (assessing the effects of the proposals on the basis of 2mppa) months ago. The fact is that there is no substance to LAAG’s argument for the reasons set out by LAA in its rebuttal note. If there is, at a future date, an application for planning permission for infrastructure to permit 2mppa, then the environmental effects of such a proposal will have to be considered at that stage.
2.8. So far as Mr Forsdick’s submission in para 7 of RSPB’s c/s is concerned, it is as surprising as it is novel. Frankly, it makes no sense and is wholly flawed. As noted above, the purpose of an ES is to provide the decision-maker with environmental information in order to assess the environmental effects. The extent of the information required is set out in the Regulations. On the other hand the purpose of a planning inquiry is to assess the planning merits of the proposal. In assessing the planning merits, and before taking a decision, the decision-taker is required to have regard to the environmental information. If he does not do so, it is trite law that he will have erred in law. So the purpose of the two provisions – the provision of EIA and the holding of a public inquiry - are wholly separate, although connected in the manner we have described. The fact is that if, as RSPB and other contend, the ESs are deficient in the environmental information which they are required to provide, then the decision-maker cannot make a decision for there is no lawful environmental statement which he can take into account.
2.9. However, the purpose of Reg 19 is to require the decision-maker, if the ES is deficient in the environmental information it purports to provide, to require such information to be provided. There is no discretion – the information must be provided.
2.10. The reason DF must submit as he does is because RSPB has latterly recognised that if the ESs are deficient in the manner they have suggested, then there is a procedural remedy which should have been exercised, but has not been. The short point is that insofar as it is said that there is insufficient information upon which to assess the environmental effects, and if the environmental information is truly deficient, then the Inspector (in the first instance) must require that further information of the Applicant.
2.11. The short point, therefore, to RSPB’s (and NE’s) concerns on adequacy of the ES is that if the BCMP is deficient, (and of course the Applicant says that it is not) then this is a matter which as a matter of law, as well as basic fairness, the Inspector was required to request of the Applicant prior to making his recommendation. The SS is under a similar duty prior to making his decision.
2.12. No such request has been made by the Inspector because the environmental information required to assess the development is not deficient. We are similarly confident that the SS will make no such request.
3. The Planning Policy case for the development
3.1. S.38(6) of the Planning and Compulsory Purchase Act 2004 provides:
“If regard is to be had to the development plan for the purpose of any determination to be made under the planning Acts the determination must be made in accordance with the plan unless material considerations indicate otherwise”.
3.2. The development plan, so far as relevant, comprises the South East Plan and the Shepway District Local Plan 2006 and this forms the starting point for the consideration of the Applications. 
The Regional Strategy – the South East Plan
3.3. There is clear development plan support for the Application proposals, subject to causing no demonstrable harm to any relevant environmental interests of acknowledged importance. The supporting text to policy T9 of the RS
 states that other small airports (ie other than those airports referred to in the policy itself) could play a valuable role in meeting local demand and contributing to regional economic development.  Crucially, it goes on to say: “Subject to relevant environmental considerations, their development should be supported, and regional and local planning frameworks should consider policies which facilitate growth at these airports”.  This is a broad statement of support for the development of LAA and follows the approach taken in the ATWP of giving support to the expansion of regional airports subject to environmental considerations, a matter to which we revert below.
3.4. Reliance was placed by NE in cross-examination of McGrath on paragraph 9.23 of the Regional Strategy which explains that biodiversity protection and enhancement will be achieved by, eg, “conserving and enhancing the extent and quality of designated conservation sites”. Thus, the argument goes, as advanced by Mr Honey, it is not sufficient to conserve (ie not harm) a conservation site, but unless the development positively enhances it then the development is contrary to policy.
3.5. Such an argument was not trailed in any of NE’s evidence. When asked to justify the basis for advancing such a submission, Mr Honey relied on paragraphs 3.28-3.30 and 6.24 of NE’s Statement of Case
. These paragraphs do not identify or justify such a submission.  The submission is as insubstantial as the air from which it was plucked during the course of the inquiry. The fact is that, as was recognised and reaffirmed by Collins J recently in Great Trippetts Estate Limited v Secretary of State for Communities and Local Government [2010] EWHC 1677
 when construing the provisions of s.85 of the Countryside and Rights of Way Act 2000 which includes a requirement to have regard to the purpose of “conserving and enhancing the natural beauty of the area of outstanding natural beauty”:
“Both the legislation and the approach in policies has tended to use “and” and “or” interchangeably in relation to enhancing and conserving. In reality it is common ground, and indeed it must be the case, that they are disjunctive and in my view the right approach is clearly that in [the structure plan policy] which provides that the development should maintain and, where possible, enhance the AONB”. [paragraph 10]
3.6. In fact, specifically so far as biodiversity is concerned, PPS 9 includes relevant advice, stating that developments should have minimal impacts on biodiversity and enhance biodiversity wherever possible. Indeed, this national planning policy is actually quoted by NE in its Statement of Case
. There is no suggestion in national policy that there is a two-fold requirement of maintaining and enhancing. In any event, the suggestion that the requirement is both to maintain (not harm) but also enhance simply makes no sense. By definition, any enhancement would not cause harm. Quite clearly the use of the terms is disjunctive.
3.7. The fact that NE considered it necessary to deploy this argument late in the day is unfortunate, but also indicative of how bereft of arguments of any substance NE has by way of objection to what is proposed.  It also demonstrates inconsistency of approach.  NE has not attempted to support a stance of this kind by reference to any previous decision or authority, and it is self-evident that it is not an approach that it has applied nationally to any other development.
Shepway District Local Plan

3.8. So far as the Shepway District Local Plan 2006
 is concerned, policy TR15 similarly gives clear support to the development of commercial aviation provided there would be no significant impact upon the important wildlife communities. In addition, and as will be demonstrated (see below), regard is required to be had to the likely effects of proposals on other special features, particularly the power station.
3.9. Notwithstanding this clear policy support, the objectors simply fail to acknowledge it. For example, it is a matter of regret that Mr Bingham, a retired planning Inspector, who would technically be described a “busy-body” in law
 if he were not paid to appear at this inquiry, did not acknowledge the support which the local plan gives. His late objection was, as examination revealed, not an expert or professional consideration of the merits of the case – he admitted in cross-examination that his consideration of the Applications was partial (he had not read many of the supporting planning statements), generalised and based on an assumption that the throughput was for 2mppa. 
3.10. It is, moreover, wrong, as NE attempts to do, to rely on other policies in the Local Plan to try and displace the principles of support found for the Application proposals. Thus, Policy SD1 – which identifies a list of criteria with which development proposals should respect - (it does not say comply) - was written and adopted in full knowledge of Policy TR 15, and vice versa. It is accordingly illegitimate to seek to diminish the weight which should be accorded to TR 15 by asserting that aviation development here is in conflict with the principal policy on Sustainable Development. In the plan led system the fact that there is a site specific policy with which the Application proposals accord is clearly a consideration of the greatest possible weight. In any event, there was a careful analysis by McGrath of those criteria within SD1, and there is in fact no conflict with them anyway.

3.11. As with SD1, there is no other conflict with local plan policies. Again, policies such as CO1 and CO14 must all be read in the context of Policy TR15 which expressly supports the development of a commercial airport at LAA. Whether, and the extent to which, there is any conflict with environmental interests of acknowledged importance will be considered below.
Emerging Development Plan Policy

3.12. We respectfully adopt the submissions made by Mr Paul Brown QC on the weight should be given to the Core Strategy at this stage of the development plan process, and need say no more about it.
National Planning Policy

3.13. Turning to “other material considerations” in the context of s.38(6), we start with the Air Transport White Paper
 (“ATWP”) which similarly supports the development proposals.
ATWP

3.14. It is first important to establish the weight which should be accorded to the ATWP. It remains extant as government aviation policy. This is clear from the Secretary of State’s decision in the Taylor Wimpey/Persimmon North East Sector Crawley appeal
. 
3.15.  At a time of comparative prosperity even then, the ATWP identified, amongst other things:
(a) that air travel is essential to the UK’s economy and continued prosperity, where the population rely upon air travel and the economy depends upon it (including many businesses in manufacturing and services as well as tourism), with 200,000 people supported directly and three times as many supported indirectly
.

(b) the starting point is to make best use of existing airport capacity
. 

(c) The ATWP sets the balance of meeting the increased needs for aviation travel, whilst seeking to reduce and minimise the impacts of airports on those who live nearby and on the natural environment
.

3.16. The ATWP must, however, be read in light of the government’s statement in The Coalition: our future for Government which clearly states that the government does not support additional runways at any of LHR, STN or LGW. 
3.17. In fact, the removal of support for expansion of those airports makes the remaining support for making the best use of existing infrastructure even more compelling in the context of the Application proposals. That support is particularly evident from the Foreword, which expressly identifies the starting point as making the best use of existing airport capacity and wants to encourage the growth at regional airports. 
3.18. The term “regional airports” is not defined but there is no basis for the assertion of CPRE (repeatedly made through cross-examination by Knox-Johnston) that LAA is not a regional airport. In fact, LAA is expressly considered, along with other regional airports of varying sizes, under the heading “Smaller South East Airports” (page 131).
3.19. We should also note that there is no support for the interpretation of the phrase “making the best use of existing airport capacity” that it suggests some kind of sequential approach to the development of airports, ie that before new infrastructure is added to any existing airport, the capacity of other airports in the region should be exhausted. Such an approach is wholly unsupported by anything in the ATWP or current Government practice. It plainly does not mean that improving facilities at those airports to accommodate growth is not permitted until all other airports have reached capacity
.  Indeed, one only has to think of the consequences of such an absurd interpretation for the prospect of increasing unrelieved congestion at the SE Airports.  It would mean that they would have to reach breaking point before any improvements to those airports or any other airports would be countenanced.  That would be ludicrous as well as deeply unsustainable.  The principle of enabling LAA to accommodate modern passenger jet requirements as an existing Airport falls squarely within the Government’s objective of making best use of existing airport capacity
. LAAG/CPRE’s argument is therefore flawed. It also flies in the face of the Government’s proper application of the principle in, for example, the grant of planning permission for a runway extension at Southend in March 2010 which was not called in
.
3.20.  The issue of making best use is revisited within the context of economic policy considerations again below. LAAG/CPRE’s interpretation is wrong.  But in any event, it is LAAG’s case that LAA is already at its practical capacity so even on its interpretation, the principle would apply to LAA anyway.
3.21. Para 11.11 (penultimate bullet) notes that the Government supports in principle development of smaller airports in the South East to meet local demand subject to relevant environmental considerations. As is clear from a later reference, this includes LAA.  This was, as noted above, at a time when it originally contemplated and supported the provision of two new runways, one at Stansted and one at Heathrow, in order to meet that balanced approach and the objectives for the economy. But even with this contemplated increase in available runways in the South East, the White Paper recognised and strongly endorsed the important role that small airports would have to play in the future provision of airport capacity in the South East. 
3.22. At paragraph 11.93, the ATWP expressly acknowledges the important part which small airports such as LAA have to play in relieving pressures on the main airports.
3.23.  Ms Congdon has considered
 the updated UK Aviation Forecasts
 which demonstrate that each of the three main London airports will be at capacity by 2030. The forecasts confirm Ms Congdon’s view that there is a strong potential for LAA to attract services from LGW in order to meet its local catchment area demand before 2020. We consider this in greater detail later in the context of the socio-economic arguments for the Application proposals.
3.24. Paragraph 11.94 notes the “wide range” of support from stakeholders that small airports should be allowed to cater for as much demand as they can attract. It goes on: “And from the studies undertaken for the White Paper and the responses to the consultation, it appears that some further development could be possible at any of the smaller airports that have been assessed without insurmountable environmental constraints.” (bold emphasis).
3.25. In the context of LAA it states:
“11.98. The operators of Southend, Lydd and Manston argue that their airports could grow substantially and each has plans for development. The potential of other airports including Shoreham and Biggin Hill, should also not be overlooked.

11.99. We consider that all these airports could play a valuable role in meeting local demand and could contribute to regional economic development. In principle, we would support their development, subject to relevant environmental considerations” (Emphasis in bold).

Importantly, there is no suggestion in the ATWP that Lydd and Manston should somehow be regarded as alternatives to one another. 

3.26. Especially relevantly in the context of the removal of support for further runways at the three main London airports, and the fall-back at LAA, the ATWP states:

“11.101  The ability of business aviation to gain access to the main airports in South East will continue to be problematic as capacity constraints cause airports to focus on more valuable commercial traffic. The Government recognises the important contribution made by smaller airports in the South East in providing capacity for business aviation”. 
3.27.  However the support that comes for these proposals is not therefore limited.  LAA is specifically identified in the ATWP in terms of the valuable role it could play to meeting local demand as well as regional economic development (as identified in the Planning Policy section)
.  It was one of the smaller airports assessed for future growth and considered to be one which was not subject to insurmountable environmental constraints.  Given that LAA has already operated at far higher levels of aviation activity in the past without causing any material environmental harm, given that it was granted planning permission for a higher level of aviation development than now proposed and the impacts on the ornithological interest (and other interests) was scrutinised between 1988-1992 and found to be acceptable, and no one has identified any subsequent material changes, that conclusion in the ATWP is unsurprising.

3.28. The ATWP clearly offers significant support to the Application proposals. The subsequent Government changes in policy towards additional runways at Stansted and LHR in the planning policy section mean that these no longer form part of the solution.  But the remainder of the policy remains the same (as indeed it must if the economy is to thrive in the way identified in the ATWP).  The inevitable consequence is that the reliance upon other airports to meet local demands has become an absolute imperative.  Not only is it of course a sustainable way forward, meeting the needs of local travellers on their doorstep.  But it is also essential to meet the aviation demands that must be accommodated in the South East which the main airports will simply be unable to serve in the future.   Put simply, without making use of airports like LAA in the South East, the public will continue to travel from the congested SE Airports or airports further afield (itself an unsustainable pattern), and the SE Airports will simply be unable to cope.  The very lynchpin of economic prosperity that is identified in the ATWP flowing from aviation will corrode and fail.  This would have been the case even had support for new runways at Stansted and LHR remained and those runways had gone ahead.  Without those runways, the position is all the more critical
.

3.29.  Everything that Government Ministers have stated since they have come into office supports the role that aviation has in the growth of the economy.
 However, the objectors are in denial as to the existence, weight and importance of this important Government policy.
3.30. Again, NE demonstrates lack of objectivity and judgment in its arguments by asserting that LAA is in fact included as one of the coastal airports referred to in paragraph 11.110; on any logical and sensible reading, that reference is clearly to the “Alternative proposals” referred to at paragraph 11.106. This series of bad points to bolster an existing objection which has vanished in substance demonstrates why such caution and ultimately such little weight may be attached to NE’s approach to objections (as dealt with in more detail below).  
3.31. In conclusion on the ATWP, it is pellucid that full weight should be given to those aspects of the ATWP which we have set out above. None of those policies conflict with the overall aim of reducing CO2 emissions. It is impossible to give credence to the suggestion that the weight given to any of the above references should be diminished by a generalised observation in the DfT Scoping Report that wholly unidentified provisions of the ATWP are no longer fit for purpose
. That comment needs, in any event, to be read in the context of paragraph 1.15 of the same DfT Scoping Report which sets out a framework for the new policy, which differs little from the existing. It should also be noted that if it was the intention of the Scoping Report to withdraw the ATWP, it would have done so in unequivocal terms.
3.32.   This and the other subsequent announcements of Government policy or emerging Government policy (considered below) have not altered or withdrawn the ATWP as the primary source of the Government’s aviation policy and approach.  Clearly aspects of that White Paper have been changed (ie withdrawal of support for a 2nd runway at either Stansted or LHR); but as identified in the planning policy section and explained by Ms Congdon by reference to the Government announcements, the same policy support for meeting local demand at regional airports, such as LAA, where possible and supporting economic development for these areas which require regeneration is central to the Government’s agenda.  And of course, there is nothing remotely surprising about that.  It reflects the laudable aim of seeking to encourage economic growth, local sustainability, job creation and economic regeneration throughout the UK, rather than confining such principles to pockets such as London itself.   The national fostering of support for economic development at places like Lydd is as obvious as it is essential.

Emerging national planning policy
3.33. Considerable weight may (and should) be accorded to the written statement of Rt Hon Greg Clark MP of 23 March 2011, and the policy principles in that statement fully support the grant of planning permission in this case. That statement is considered by Mr McGrath in LAA/14/F.
3.34. By the time the decision on these Applications is made, it is reasonable to expect that national planning policy guidance will have firmed up. As matters stand, national planning policy is in a state of transition.  Accordingly our comments at this stage on the NPPF are limited to a few general observations. First, considerable weight should be accorded to the proposed presumption in favour of sustainable development which the government has advised should be central to the approach taken to both plan-making and decision-taking. This principle should be considered in the context of the clear benefits of the Applications in encouraging use of LAA rather than LGW for the local catchment area. The unchallenged evidence is that the use of LAA will result in the reduction in the average car mileage of passengers within a 60 minute catchment by an average of 40% which equates to a saving of 800 tonnes of Carbon Dioxide per annum
.  It will also provide local employment opportunities. Second, it is clear that the direction of travel, to which substantial weight may be accorded, is in favour of securing economic growth through development. The Applications are designed to do just that.  The Government believes there is no necessary conflict between economic growth through development and the protection of the natural environment. Third, the latter point is corroborated by the Government’s White Paper: The Natural Choice: securing the value of nature
. There the Government reject the suggestion that achieving economic development and a healthy natural environment are incompatible objectives. Again, the principles in this White Paper strongly support the grant of planning permission for the Applications.
The Localism Bill

3.35. It is also likely that the Localism Bill will be enacted before a decision is made by the Secretary of State in this case, so it is relevant to consider whether there is any aspect of the Localism Bill which could impinge on the decision in this case. In our submission, there is not.
3.36. In this context, we address the role of LAAG in this inquiry given that it claims to speak on behalf of a large number of local people.
3.37. In our submission it would be wrong to give weight per se to the views of LAAG in the determination of this case (as opposed to any individual argument which they might advance) given the nature of the organisation itself. LAAG is led by a formidable and single-minded individual, Ms Barton, who lives right under the flight-path 03 of the airport
 and who was “very happy” to describe herself as a “NIMBY” (xx by PVqc). She indicated that she made her house her main home (it previously was a holiday home) in 2002, in full knowledge of the airport and the existing planning permission. 
3.38. She confirmed that LAAG has no democratic structure, in terms of the election of officers, and there are no formal meetings. There is no voting on officers of the organisation or issues. Indeed, Barton sought to make a virtue of such basic structural democracy and accountability by asserting that it was precisely because there were no committees that she considered the organisation was so effective. She accepted that the structure of LAAG was undemocratic, but she encouraged other groups to organise themselves in the same way. As to the membership, Barton explained that people who had signed up on the website did not need to renew their memberships. Thus, it is simply impossible for LAAG to claim that its membership numbers are up to date or that its evidence represents the views of the membership body, which was not asked to endorse it.  
3.39. She explained details of how LAAG had been formed, and how it has a rolling accumulated membership assumed, with no ability to opt out once you have signed up.  Given that LAAG has variously been in operation as a group protesting about proposals for 2mppa, it is simply fallacious to assume that its members are in fact concerned with or aware of the far more limited nature of the development proposals in fact represented by these Applications.  Such important points of reality are not ones that LAAG has sought to advertise to its members in its various colourful campaigns which are neither balanced nor fair.

3.40. This is the antithesis of the kind of local involvement which the Government seeks to promote. Any organisation which purports to represent the public must be accountable to those who it purports to represent. LAAG is effectively a one-person organisation. No one can doubt Ms Barton’s personal organisational skills, her agility in argument or her personal antipathy to this development. But there can be no question but that the people joining LAAG would have been much encouraged to do so by wrong assumptions about the scale of what is proposed, or heavily influenced by the scare claims of “60 Seconds to Disaster” that LAAG has used to garner support for its objection, with a picture of a plane heading towards the nuclear power station.  These alarmist claims are not objectively justified as the evidence has demonstrated. It is irresponsible and misleading to conduct campaigns of objection on this basis.  Had LAAG been accountable, it would have been called to account. It is clear that Ms Barton has no compunction in indulging in such exaggeration and hyperbole in order to achieve her ends. This approach is to be found in her evidence as well. 
3.41. Unfortunately, she includes selective use of quotations, for example omitting reference to paragraph 11.99 of the ATWP (whilst seeking to quote paragraph 11.98)
. Whilst the partial nature of this will no doubt be noted by the inquiry and the Secretaries of State, the danger of it is more pervasive. Purported LAAG members and supporters will undoubtedly have gained their impression of the case from such inaccurate portrayals of policy and fact.  That is why it is unrealistic and dangerous to attach weight to the views of LAAG as a body in these circumstances.
3.42. When challenged with selective use of material, such as the ATWP point above, Barton asserted “I am just a simple country girl, long in the tooth” [sic]. But the reality is that Ms Barton must have been entirely aware of the significance of her partial quotation, which was misleading.
3.43. We consider further the evidence of LAAG, particularly so far as it relates to operational issues, the nuclear power issue and socio-economic matters below.
Further “other material considerations”
3.44. Although an important and weighty “other material consideration” in the determination of the Applications, it should be noted that the grant of planning permission by the Secretary of State in September 1992 for a slightly longer runway extension and operations which exceed those currently applied for was made against the backcloth that there was no express development plan support for the Application proposals of the type which currently exists, no strong support from the ATWP, and no strong support arising from policy documents such as the draft NPPF and the presumption in favour of sustainable development.  The policy position has only therefore strengthened in favour of these proposals since then.
3.45. LAAG has gone to great lengths
 to seek to undermine the relevance of the 1992 planning permission
, but such comments are wide of the mark or miss the basic thrust and significance of the 1992 permission completely. The first point to note is the similarity in terms of the proposed development with the runway extension application before this inquiry. In fact, the runway application proposes a runway extension 2m shorter in length than that granted in 1992. Secondly, in the determination of the previous application the principal controversial issues related to two issues, namely (a) asserted air-crash risk into the nuclear power station; and (b) the effect on the adjoining SSSI and the (then proposed) pSPA for birds under the provisions of the European Communities Directive 79/409/EEC on the Conservation of Wild Birds.
3.46. The Secretary of State accepted that for the reasons set out in DL paragraphs 2-5 there was no basis to withhold the grant of permission in respect of the air-crash risk issue. That issue will be considered again in greater detail below, but precisely the same conclusion is reached today by all the relevant authorities responsible for making such assessments, and it is confirmed on an objective analysis of the risk assessments.
3.47. The second issue was more involved at the time, but requires a proper understanding of the differences in the operations that existed at the Airport then and which were being proposed (as compared with what is proposed  now) in terms of flightpaths and aircrafts.   These differences are dealt with in more detail in the ornithology section.  But whereas initially the Secretary of State considered that the proposed development might have a significant impact on ornithological interests, after further evidence was examined and considered, particularly in respect of the effects of aircraft on the breeding success of birds, especially terns, and data comparing the effects of turbo-prop planes and small aircraft with jet aircraft (some of which were noise chapter 2 aircraft), his initial concern was removed. 
3.48. Upon receipt of that evidence the Secretary of State concluded that the differences between predicted noise levels at Burrows Pit with or without the proposed runway extension would be relatively minor and would not be likely to influence the survival and reproduction at Dungeness of the rare species of birds that breed there.
 As will be considered in greater detail below, the evidence relating to the effect of noise on what was identified as the most vulnerable and sensitive species of birds is a significant and important material consideration in considering the impact of the Application proposals on the bird population as it exists today.
3.49. In terms of the differences of the 1992 permitted scheme and the Applications, there are some relevant notable differences, all of which strongly demonstrate that the current Applications represent a development which is even more constrained and with inevitably smaller impacts generally. The 1992 permission had a cap of 56,000 aircraft movements per annum, whereas the movements are limited to 40,000 under the Applications. Objectors point to a further restriction on the 1992 permission that restricted the number of jet or turbo fan aircraft movements to 6,000 (some of which included chapter 2 aircraft), but the operations predicted mean that this restriction will not be exceeded in practice, and it should be contrasted with the fact that there was no restriction on the number of pax passing through the airport. By contrast, the Applications restrict the numbers of pax to respectively 300,000 and 500,000 for the two Applications. The latter restriction implies a total number of commercial passenger aircraft movements of (on average) 10 movements per day
, or 3,650 per annum.  In addition the 1992 permission permitted longer operational hours, with the airport opening at 0630 hrs, rather than 0700 hrs as proposed in the Applications.
3.50. In addition, and fundamentally, the 1992 Permission contained a positive encouragement to use the straight southerly departure on Runway 22, with a reasonable endeavours clause to achieve not less than 50% of departures in this direction, with the ability to use the flightpath D4, further to the South and flying directly over the RSPB Reserve for all of the 6000 jet and turbo fan aircraft (some of which were ICAO Annex 16, Chapter aircraft) that were contemplated.  This was what the Secretary of State was then assessing in terms of the ornithological interest.  By contrast, the movements from the Applications would in fact be likely to result in no more than one third of southerly departures being able to depart in a straight south-westerly direction, as a result of the operation of the Lydd Ranges and the existence of the Nuclear Power Station exclusion zone, and aircraft would principally be using Flightpath 12 over Lydd (which has been thoroughly assessed in terms of noise) rather than flying over the Reserve. If it were thought necessary all such departures could be required to fly this route.
3.51. Against that background, applying the general principle of consistency in decision-making, and that like cases should be treated alike, there is no basis upon which a different conclusion of harm could be reached now. As will be considered in greater detail below, no cogent evidence has been produced by RSPB or NE as to why such a different conclusion should be reached, notwithstanding the improved position for the Reserve from the flightpaths, the absence of any identified material effect on the most sensitive species (eg terns) and the absence of any identified effects from aviation on any species at the Reserve. The evidence of the noise contours
 show that the effect of the airport even against the existing position is very minor indeed, and we shall later consider the very small differences between what occurs now with what is proposed. Whilst other designations may have been proposed for extension or confirmed, the birds themselves are not to know that! There is no reason to believe that the differences between predicted noise levels with or without the proposed runway extension would be likely to influence the survival and reproduction at Dungeness of the rare species of birds that breed there. This is a matter which we consider in greater detail below.
3.52. There are, of course, many other material considerations which must be weighed in the balance. Certainly there are a number of material considerations, as we shall consider, which strongly indicate why planning permission should be granted. However, before we turn to consider those matters in detail, it is necessary to consider the issue of fall-back.
4. Fallback

4.1. It was common ground at the inquiry that any proper assessment of the effects of the proposed development needed to take account of what would happen at LAA in the future if planning permission were to be refused – in planning terms, this is often referred to as the “fallback” situation for ease of reference.
4.2. Jo Dear expressly confirmed that such an assessment needed to be made, but that her assessment had been based on an assumption that the existing levels of activity would remain the same into the future, although she had already failed to take account of changes in those activities such as the regular cargo night flight that is taking place at the moment
.  We have a clear record of this answer from her evidence and are at a loss to understand NE’s contentions to the contrary.  Indeed, the account given by NE at §59 of its Closing Submissions is incomplete.  The question asked of Jo Dear related to the principle of whether or not a fallback situation should be taken into account when considering a plan or project under the Habitats Regulations.  She accepted that it should and her answer could not be clearer.  It was not a question directed at whether she in fact believed the fallback to be realistic in fact (a matter on which she has no expertise at all, in contrast to Ms Congdon), and it would been outside Jo Dear’s domain to offer any useful evidence on that. The question and the answer she gave only related to the matter of principle, which was what the cross-examination was dealing with in light of her proof of evidence which purported to deal with the way to approach the Habitats Regulations.  She was asked whether a fallback should be taken into account in principle, and she identified clearly that it should.  She is in good company:  that accords with the view of Mr Justice Wynn Williams as stated very recently in Hargreaves referred to in our legal submissions.

4.3. It has long been a basic principle of planning that the fallback situation must be considered : see eg Planning Encyclopaedia Vol 2 P70.30 and Smaller Pressure Castings Ltd v Sec of State for Environment (1973) 22 EG 1099 and the cases identified in the Applicant’s Legal Submissions.  It would be entirely artificial to ignore what would occur.  The only factor to determine is whether there is a reasonable likelihood of that fallback situation occurring.  That is, of course, a matter for evidence. 

4.4. For this purpose, the Applicants therefore in its original assessments identified what would happen if planning permission were to be refused, and then subsequently for the purposes of this inquiry has updated the position based on professional independent expert advice on the predicted levels of future activities at LAA if it were simply to carry on business as usual as an Airport open for general aviation, business aviation and cargo flights as well as scheduled passenger flights (such as the one currently operating) without any new development or works of any kind.  This further advice was provided by Louise Congdon, an acknowledged industry expert in this field. It was clearly set out in her evidence to the inquiry well before the inquiry began.

4.5. Despite this no party chose to call any expert evidence to question Ms Congdon’s comprehensive, clear and cogently reasoned forecasts, which are highly robust.  Ms Congdon dealt with both low and high forecasts, so that the likely range of what will occur could be examined.  She provided detailed reasoning and explanation for all her assumptions.  She set out the full sources for her assumptions, and conducted a robust investigation of the Airport’s prospects, pulling no punches.  The reliability and impartiality of her expertise is illustrated, for example, by:

4.5.1. Her straight-talking, honest and direct rejection of any marketing puff or unsubstantiated aspiration, such as was previously reflected in LAA’s marketing material;.

4.5.2. Her realistic and candid identification of what was and what was not likely.  She had no truck in rejecting notions that LAA would be able to attract significant numbers of passenger operations without the development, and she was therefore candid in identifying that its business would therefore continue to be predominantly that of cargo, business aviation and general aviation.  She has scaled back the time period for the projected increase to 40,000 movements per annum in the with and without development worlds up to the year 2030 for her assessments (rather than assuming 2013)
.

4.5.3. Her application of robust, in the sense of cautious, forecast estimates and her rigorous assumptions based on no other development at the airport of any kind (eg no new buildings etc).

4.5.4. The depth of her knowledge of the industry, both in terms of airline requirements and airport operator’s commercial decisions, which informed all her work.

4.6. RSPB now incorrectly implies that in light of Ms Congdon’s update there has been the inclusion of a fallback which has not been previously assessed
.  To like effect, NE attempts to claim that the new fallback suddenly now includes “general and business aviation, freight and maintenance, repair and overhaul operations”. This glosses over the reality.  The original ES material did assess a fallback position which was not significantly different in terms of actual aircraft movements than the updated fallback position.  Whereas previously at the time in 2006/2007 the aviation industry was such that it was considered there would be a market for passenger aviation using a runway of the existing length, Ms Congdon has identified that is no longer the case
, and that the airport’s natural growth would occur principally through more business jet and other such aviation activity.  However the number of aircraft movements has not materially changed, nor the principle of, and growth in business jet aviation.  Moreover the fallback situation (as relevant particularly to bird control even on Allan’s own approach) has therefore not materially changed. It will be obvious that had NE/RSPB in fact had any basis for challenging the general principle of the fallback, they have had full opportunity to do so by calling expert evidence of their own if they believed the principle of growth in business jet aviation (whether under the original fallback assumption or the current fallback assumption) to be wrong. 

4.7. Despite not a single party choosing to call any expert evidence of their own to challenge or question any of her work, they proceeded to question or probe her evidence.  This led to the Applicant requiring NE and RSPB to clarify their position, as nothing was apparent by way of challenge in the evidence or the Statements of Case, and the Inspector requiring them to amend their Statements of Case to confirm the position.

4.8. This resulted in NE and RSPB issuing Addenda to their Statements of Case on 8 March 2011.  NE’s amendments continue to be vague in the extreme.  NE simply stated it wished to examine a number of aspects relating to existing and previous operations, whether further infrastructure and facilities were required in the fallback scenario, and assumptions underlying the fallback scenario (amongst other things).  RSPB alleged for the first time that the current levels of operations at the Airport represent “the best evidence of the level of demand for the facility”, and that there was no lack of capacity to serve Kent or SE London’s aviation needs given what they claimed to be “the more centrally located Manston and/or Biggin Hill”.

4.9. It was reprehensible that these allegations (if they were to be made at all) were not made until so late in the inquiry.  However even then, neither NE nor RSPB chose to call any evidence of their own to support their examination and/or allegations respectively, let alone expert evidence of the type presented by Congdon.  They are therefore bound by the answers that Congdon has given.

4.10. This is no technical point.  In fact Ms Dear’s Rebuttal Evidence, and her own oral evidence, confirms that NE in fact sought expert planning advice on the fallback situation for LAA and received such advice, but they chose not to adduce such evidence before the inquiry.  It is therefore reasonable to infer that if in fact any material inaccuracies or disagreements with Congdon’s assessments been identified independently by NE or its advisers about which the Secretaries of State should be informed, they would have been raised and identified.  This is particularly so given that both RSPB and NE have not been shy about producing new evidence, and have taken to heart the Inspector’s emphasis that the Secretaries of State will need to decide the applications on the best evidence available.  The position is therefore not simply that no expert evidence is adduced to challenge Congdon’s professional assessment, but that decision has been taken in light of NE having sought and obtained its own expert advice, which it has subsequently not revealed.

4.11. Given the way in which the issue was raised, Congdon prepared a Supplementary Proof which responds to each of the various points
.  The Inquiry is referred to this document in full.  

4.12. Both NE and RSPB, along with LAAG, questioned Ms Congdon.  But the resulting answers only served to prove that Ms Congdon’s work was robust and highly reliable.  The notes from that questioning will reveal that there was no identification of any mistakes in her work or any reason to doubt the expert judgments she had used.

4.13. The position as to what will happen at LAA if the SS were to refuse permission can therefore be confidently predicted as follows (dealing with the points asserted by NE/RSPB in their Statements of Case):

4.13.1. NE and RSPB proceeded on the basis throughout the inquiry that the number and types of daily movements likely to arise from the developments at their peaks were those movements set out in the SOCG between LAA and Shepway District Council on p.18.  With 300,000ppa, the summer average would be 39 movements by larger/jet aircraft per day, and with 500,000 ppa it would be 47 movements per day.  Not only did NE and RSPB proceed in all their questioning on this basis, they did not suggest or produce any evidence to gainsay these figures.

4.13.2. These assumptions necessarily include 23 and 25 movements per day by business aviation using LAA’s existing facilities, without the need for any further development.  Moreover the development proposals do not involve any development for these movements.

4.13.3. A revised movement breakdown to reflect use of Code C aircraft was then presented in Table 5.7 of Condon’s p/e
. These slightly revised forecasts (which again have not been challenged) show 39 and 45 movements per day in the summer average at 300,000 and 500,000 ppa respectively, of which 22 and 23 movements respectively would be business aviation not dependent upon the developments at all.  The assessments conservatively assume that the business aviation movements would be reached over a period up to 2030, whereas in fact there would be no actual constraints on them being achieved more quickly.  The same number of business jet movements are to be assumed with or without the development in place, but without the development, 3 additional larger aircraft movements should be included to reflect additional night freighter and maintenance operations (on a conservative estimate), giving a total of 26 movements a day by larger aircraft in the fallback situation as compared with up to 44 with the developments in place.  Congdon has made no assumption that training flights might be undertaken by larger jet aircraft in the fallback, but these could in fact occur as she explained
. The fallback assumes a consistent level of helicopter usage common to both scenarios
.

4.13.4. The assumptions of increase in business jet aviation activity are based on studies of business aviation in Europe and EUROCONTROL’s expectations for growth rates, but very conservatively applied by Congdon in her analysis
.  

4.13.5. LAA has already bucked the trend in business aviation under the recession by attracting growth where other airports have experienced contraction due to the short term effects of the recession, based on CAA data
.

4.13.6. Using the EUROCONTROL data and the CAA survey statistics
, even with slowing of growth in the longer term, a doubling of the number of business flights by 2030 is a realistic estimate, resulting in a total demand for the London area of at least 140,000 movements   (an increase of 70,000 movements)
 by 2030.  In fact this level is likely to be reached earlier than 2030 and so the assumption is at the lower or cautious level for business aviation in the area. If one assumes a 5% growth, there would be the need for 213,000 movements by 2030.  Overall a reasonable growth range figure to use is 140,000 although Congdon has confirmed that the most likely outcome would be 160,000 by 2030: Congdon in XX and in LAA 4/I §§6-10.

4.13.7. Congdon then went on to adopt an extremely conservative assumption that LAA only captures approximately 8,400 of such movements in the period up to 2030, representing no more than 12% of the total market growth.  This is conservative because of the capacity constraints in the London area generally and Congdon’s full analysis of the limited opportunities for business aviation to be accommodated elsewhere given the increasing capacity constraints.   The main locations currently are London City, Luton, Biggin Hill and Farnborough with limited activity at Heathrow, Gatwick and Stansted due to the other pressures from commercial passenger jet movements there
.  It is reasonable to assume that at least half of the existing level of movements will be displaced in and around the London Area by 2030
.  The unsatisfied business aviation demand is shown in tabular form in LAA 4/I at Table 1, p. 5.  RSPB has attempted to suggest (without evidence) that rates of growth of business aviation are unrealistic, representing 21% growth per annum over the period, but Congdon has confirmed there is nothing unrealistic at all about it.  The growth starts at a very low base, but such rates of growth have been experienced at other airports.  The example of Farnborough with its historical data was given, and the data is presented in Table 2 of LAA 4/I.  Growth occurred at 21%, when the absolute numbers in question were very much higher.  The growth rate at Lydd is therefore in line with other airports and is both reasonable and realistic given the level of surplus demand predicted
.  It is clearly not “dramatic” as asserted by RSPB and refuted by Congdon
. NE attempted to imply that it would be appropriate to take the EUROCONTROL 5% growth rate in the industry generally and then apply it to LAA’s existing movements this year.  As Congdon explained, that is fallacious
.

4.13.8.  At London City, although movements have been permitted to 120,000 per annum, the business aviation is likely to be displaced by increased numbers of commercial passenger flights.  The DfT Forecast shows this airport as at capacity as at 2020.  Luton Airport already operates as a constrained airport, with the expected continuation of commercial passenger flights displacing business aviation.   The same position applies to Stansted.  LHR and LGW are already close to capacity, and will be by 2020, with expected increases on the limited amounts of business aviation that take place there.  Farnborough has permission to increase to 50,000 movements per annum, but it will only be in a position to absorb approximately 38% of the projected growth, namely an additional 26,500 movements on top of the existing 23,500 currently
.  This will be principally for the area to the West of London.  As to Biggin Hill, this currently handles approx 50,000 movements per annum and it is subject to strict lease condition arrangements with the Council, and it has restrictions on its opening hours and at weekends which prevent it attracting some of the early morning arrivals from places like the USA or Europe which, by contrast, makes places like Lydd attractive
.  Its use for the SE area may be unattractive given potential delay times in travelling from the airport to the South East by the M25
. At the time of giving evidence, the operator had an application for a relaxation of these restrictions so that increased numbers could be taken to cater for Olympic traffic.  That application has since been refused by the LPA, so illustrating the inherent constraints on Biggin Hill
.  Furthermore, Biggin Hill’s access to the airways is dependent upon the London Terminal area and it is therefore constrained in terms of actual operations by this limitation
. This is evidenced by Biggin Hill’s objections to the expansion of London City because of the airspace restrictions
. These simply do not apply to LAA. Manston can handle some business aviation, although it is to be noted that it has been allocated significantly fewer movements than LAA for the 2012 Olympic Games in the DfT’s own study
.  Other smaller airports would only be able to accommodate a very limited amount of the growth.  Congdon has noted that the particular locational characteristics of LAA, coupled with its operating conditions, will continue to make it an increasingly attractive airport for business aviation in the future. These other airports therefore only have the capacity to accommodate an additional 54,000 business aviation movements between them over the relevant period, as compared with huge amounts of unsatisfied business demand that will be looking elsewhere.  The assumptions of business aviation growth at LAA are therefore both realistic as well as being cautious, attributing only 8,395 movements out of the 62,000 without a home in the London area
. Even if growth were to be at the lower end of the anticipated range, it would still only involve attracting 25% of the overall surplus demand.  Moreover, whereas with the development sought, the business aviation activity will be constrained by the 40,000 cap, no such constraint exists currently or into the future and LAA would be entitled to take any greater quantity of the surplus demand that is plainly going to exist
.  This represents yet a further benefit of the proposed constraints that is only achieved through the development. Again, none of this evidence has been gainsaid by any witness or expert on the part of NE or RSPB.  There is simply no reason to doubt it.  As explained by Congdon, she has reviewed the figures thoroughly and as she has demonstrated elsewhere, she would not have accepted the business aviation growth predicted if she did not consider it to be realistic
.

4.13.9. There is generally no information available on the origin of business aviation, but this can be examined by looking at generic patterns and LAA would be very attractive as it has a FBO, the ability to fly in without stacking in the London terminal area (saving time and costs) and there are plenty of business clusters as well as homes in the wider catchment area for those that want such an airport close by
.

4.13.10. The General Aviation predictions and fleet mix forecasts were originally set out in the ES Appendix 16.4
.  They were checked again by Congdon in light of prospects for growth based on the existing facilities at LAA.  All of the existing facilities necessary for the predicted growth already exist at LAA, and Congdon has confirmed the fleet mix forecasts and numbers are reliable and reasonable
.

4.13.11. Congdon has confirmed that the fallback analysis assumes no new development of any kind at LAA, and is based upon the existing hangarage and facilities currently there
.

4.13.12. Congdon has explained that cargo/freight operations of the type currently taking place and in the future would not be integrator feeders.  Those previously considered before pursuit of the 2006 applications were looking for a permanent base
.

4.13.13. RSPB suggested in xx that people currently wanting business aviation in and around LAA would be using it now.  But as Congdon identified, the facilities have not been fully marketed in that way, and key operators such as Netjets are unlikely to be aware of LAA’s potential.  In addition, this suggestion simply does not deal with the predicted levels of demand that have been identified, nor does it deal with the constraints in the London system
.  Likewise, RSPB erroneously assumed that the growth in demand would principally arise from people in central London.  This reveals a basic misunderstanding of the business aviation market.  It is in fact principally driven by where the relevant end user in this country is likely to live, and accessibility into London from end users out of the country
.   It is wrong to assert that the mass of the wealthy population live in London and its suburbs, and in any event the majority of growth predicted in the future was likely to arise in the east where the major development areas are
.

4.13.14. The reliance upon past marketing activities at LAA since the ILS was installed in 2006 as somehow evidencing a lack of potential for it is misplaced.  In fact LAA never employed a dedicated marketing team, let alone consultants with knowledge and experience about the market.  As Congdon has explained, the Marketing Brochure of 2006 was misconceived and simply failed to market LAA in the way that would be required
.   To the contrary, it sought to promote a list of routes and airlines without relating them to the catchment area and the routes and airlines are generally not supportable on analysis as Congdon has explained methodically for each destination
. LAA has not yet properly marketed its business capabilities to operators, although it has still experienced growth in this area, and proper marketing would only serve to accelerate the growth that will occur in this activity anyway
. 

4.13.15. NE/RSPB have subsequently sought to raise questions about the expected timings of commercial flights at LAA with the development in place, as compared with the fallback situation
. The suggestion was advanced that the “with development” scenario would generate more movements at what are perceived to be more critical times of day for birds, namely dawn and dusk at certain times of the year.  However this contention is similarly misconceived when considered against how airline operators work. As Congdon explained, LAA’s development proposals are unlikely to attract a based-airline operation.  The aircraft’s base will be elsewhere
.  Therefore it is unlikely there will be many early morning or late evening flights at all, in contrast to the existing situation and its continuation.  To demonstrate this, Congdon has provided typical busy day schedules for LAA setting out the profile of flights she expected
 based on actual experience elsewhere.  These demonstrate that the commercial passenger jets will mostly occur at the least sensitive times of day so far as NE and RSPB are concerned in terms of birds moving, as compared with business aviation movements that currently take place and will continue to increase.  The operations were clearly explained orally by Congdon and not refuted
.  RSPB sought to bolster its assertion by looking at the Transport Assessment.  But as pointed out by Congdon, for the purposes of that TA it took a worst case scenario of modelling traffic for operations operating at peak hours for traffic purposes (as required by the highway authorities), but that is not evidence of the reality of scheduling given by Congdon
. 

4.13.16. Natural England has now attempted to rely upon a Report by Airport Solutions of the Proposed Bird Control Management at Lydd
, in which queries are raised about specific aircraft types.  But as Congdon has explained, the assumptions are based upon Code C aircraft and it is not appropriate or necessary to be prescriptive about precise variants.  For the purposes of assessing terminal capacity, Congdon has used the B737-800 with 189 seats as a benchmark
, as representing the highest seating capacity for airline operators and so the ability to handle the largest potential numbers of passengers on a single passenger load.  That, however, was only for the purposes of assessing the capacity of the terminal and was not, and could not be, an assumption that this was the only type of aircraft that would operate.  Airport Solutions particular reliance upon the B737-300 is strikingly out-of-date.  In fact such aircraft now only make up a very small proportion of airline fleets expected to operate, and are generally being phased out.  It is not clear what the other evidence from Airport Solutions regarding JAT Serbia or Lufthansa is meant to demonstrate, neither airline being likely operators at Lydd.

4.13.17. It was also asserted that if LAA were to increase commercial operations in the way envisaged, then it would need to change from an Ordinary Use Licence to a Public Use Licence.  That is simply incorrect, as Congdon demonstrates.  Many airports operate substantial commercial passenger services under an Ordinary Use Licence. No change would be required
.

4.13.18. Contentions have been advanced by Airport Solutions as regards potential delays in the use of a “warn and hold” approach to managing bird risks which are misconceived.  Not only are no such material or regular delays anticipated, but it would not in any way undermine the reduced flying times from LAA even if such delays were to occur.  As Congdon points out, however, Airport Solutions assumptions as to the nature and frequency of operations to Belfast, Dublin, Edinburgh and Glasgow are just wrong.  These operations would amount to less than 8 flights per day (4 arrivals and 4 departures) at the peak of the development’s operations.  Likewise it is not anticipated that LAA would serve the major European city destinations.  Therefore the whole premise of slots delays affecting the operations at LAA is unfounded
.

4.14. Regrettably, NE and RSPB’s recitation of the evidence simply does not reflect the evidence that Congdon in fact gave, and they have not basis for their unsupported contention that there is “no real prospect” of the fallback occurring, or in contending that it is not a “weighty consideration”
. In addition to all the points above which are not properly dealt with, there is clear omission or misstatement of what was said.  Thus, in respect of freight, reference is made to Mr Maskens’ evidence as to there being nothing to stop a freight operator commencing operations at the airport at any point after 2007.  But then NE remains silent on both Maskens’  and Ms Congdon’s clear evidence that a freight operator did indeed want to start up in this period but the matters was not pursued because of the 2006 Applications for passengers, with the proposed cap on night flights which would prevent such operations occurring.  As to a freight service occurring, NE suggest in a footnote that Ms Congdon accepted that a freight service would need handling space and secure screening facilities and did not know which building would be used, but that is an incomplete and misleading account of her evidence.  She explained that the administration for any such facility could occur in any of the existing buildings and that no further buildings were required for the freight operation.  She pointed to the ability to load cargo planes directly from trucks as happened at Coventry
.  Under the heading of MRO, NE now assert that Ms Congdon said in evidence that the operator would have to re-orientate the business and move into a new business sector, and it is said (in footnote 141) that this would require hangarage and she had not assessed whether there was spare capacity. Again, this is incomplete and wrong. Ms Congdon made it clear that all her assessments and assumptions, including for the MRO had been on the basis that they would not require new hangarage.  Furthermore she did not agree that servicing different types of planes constituted a change in the MRO’s business and she identified that servicing of different planes by an MRO had occurred frequently in the past, as different planes at various times come to be based.
4.15. Accordingly, we have no hesitation in inviting you to reject NE and RSPB’s contentions about no “fallback”.  It is a mark of how unsubstantiated these assertions are by any expert evidence of their own that NE does not even identify any level of change in activity at the Airport over the next 20 years.  As NE accepted, in the absence of calling its own expert to contradict the evidence from the only expert before the inquiry, they would be bound by the answers she gave.  Ms Congdon’s answers were clear, justified and she clearly identified the reasonable likelihood of the fallback she had forecast occurring. 

4.16. Neither NE nor RSPB appear to dispute the relevance of the fallback situation in the normal planning context. They only (bizarrely) dispute its relevance in the context of the Habitats Regulations.  This would lead to the extraordinary position that it was taken into account for assessments in terms of impacts on the SSSI, but not for an SPA.  There is no logic in this, nor in the artificiality of leaving out reality.

4.17. However, in the specific context of the Habitats Regulations and ornithology which is the only issue in dispute in this context, we deal below both with an assessment with no regard to the fallback and, then one taking account of the fallback.  As it happens in this case, the development proposals satisfy the relevant tests under the Habitats Regulations without taking account of the fallback situation.  But we deal alternatively with the position if they had not, having regard to the fallback in those circumstances, although it will be unnecessary for the Secretary of State to undertake this latter exercise if he agrees with the Applicant and SDC as to the results on the first approach.

4.18. If regard is to be had to the fallback, the other legal point raised by NE/RSPB is a contention that the fallback cannot be assumed because it would, itself, amount to a plan or project and any implementation of it would require the Habitats Regulations to be satisfied. We have dealt with this point in the legal submissions, but in short it can be seen that this cannot be right for the following reasons (amongst others):

4.18.1. First, as a matter of fact in this case, NE/RSPB’s contention is inconsistent with what they allege elsewhere.  Thus, for example, they contend that the approach to growth for business aviation has already been implemented by the airport, with the FBO being built and marketing having already occurred, yet neither NE/RSPB nor any other person has ever before suggested that this is a  “plan” or “project” subject to the Habitats Regulations 2010, let alone one having a significant effect.  To the contrary, they have always maintained that existing levels of business jet aviation (which have grown over recent years, bucking the national trend) do not have any effects at all.  NE/RSPB do not suggest at what point (even on their own case) natural increases in business jet aviation would suddenly become a relevant “plan or project”. On NE/RSPB’s argument, if this had been a plan or project requiring an appropriate assessment by the airport as the competent authority, why has no legal action been taken or even the possibility raised. The reason why this has not been raised is because, quite clearly, it is not a plan or project.
4.18.2. Secondly, it is plain that carrying on the business of the airport in the normal way, remaining open for business jets, cargo and MRO (as well as general aviation) cannot be described as a “plan or project”, but is indeed business as usual.  Any contrary interpretation would lead to absurd results.  Congdon was also clear in her answers that increases in cargo, business aviation and MRO would not involve any change in “plan” or in operations, but a natural progression of what has already occurred in the past.  As she stated, the predicted increases in business jet aviation are not substantial over a 20 year period, and there is no plan for such growth.  It is simply a product of incremental growth year on year meeting growing demand.  It is therefore not a plan or project, but simply a continuation of business as usual: see Congdon XX by RSPB.

4.18.3. Thirdly, the analogy with Akester is flawed, as that involved a physical intervention with the protected designated site, where continuation of the business does not.

4.19. If, however, RSPB/NE are right in these contentions and the fallback cannot be taken into account on this basis because it might engage the Habitats Regulations, there is a logical consequence which NE/RSPB do not address.  If the Airport cannot implement any growth in already permitted activities (ie for which permission already exists) where such activities might have a likely significant effect without first complying with the Habitats Regulations in the Airport’s capacity as a competent authority, the same is necessarily true of the activities for which permission is now being sought from the Secretary of State.  Regardless of the grant of planning permission by the Secretary of State, it will (on NE/RSPB’s case) not be open to airport to implement such permissions without complying with the Habitats Regulations.  On NE/RSPBs case, therefore, this means that the Secretary of State can lawfully grant planning permission for this development even if he had any residual concerns about likely significant effects or adverse effects on the integrity of the designated sites.  This is because the Secretary of State would know (based on NE/RSPB’s submissions) that the plan or project could not be implemented or progressed unless the Airport has complied with its own duties under the Habitats Regulations.  The Airport, on NE/RSPB’s own case, would not be able to proceed with any such plan or project without satisfying itself of compliance with the Habitats Regulations in the implementation of those permissions. 
5. Socio-Economic Considerations and Effects

General

5.1. The socio-economic effects that were assessed in the ES for the purposes of the submission of the Applications in 2006 have now been independently evaluated, and updated to reflect market conditions as they now stand as at the time of the inquiry
.
5.2. This exercise has been conducted by Ms Louise Congdon, an independent expert from York Aviation
.  She is an acknowledged leader in her field. She has extensive experience of carrying out such assessments for both larger airports including Stansted, Luton, Amsterdam and smaller airports such as Derry, Carlisle, Plymouth, Guernsey, Norwich, Southend and Lyon and in assessing demand and need for aviation development, such as the 2nd runway at Manchester Airport, development at Liverpool Airport, Robin Hood Airport at Doncaster Finningley and Stansted Airport Generation 1
.

5.3. As confirmed at that inquiry, Ms Congdon’s knowledge of aviation is profound and in the expert witness field, probably unparalleled and includes detailed technical knowledge and experience of airport operations.  Thus whilst at CAA, she dealt with airspace management and operational design.  Whilst at Manchester Airport, she was responsible for the physical planning of the Airport for Runway 2 and Terminal 2, as well as demand forecasting and corporate strategy.  Her assessments necessarily include detailed understandings of the operational characteristics of airports in order to identify both market demand and need and the extent to which any airport can meet those demands
.

Aviation and Economic Policy Context
5.4. The strong planning policy support that underpins these Applications is dealt with in more detail in the planning policy section of these Closing Submissions.  However that policy is particularly relevant in considering the strong economic benefits that the Applications would bring and the policy support for such economic development and regeneration for this are.  It is incorporated but not repeated for the purposes of this section.

5.5. Ms Congdon identifies the support for the development proposed at LAA, and the role of smaller regional airports in the South East which has become all the more important given the Government’s decision to withdraw support for new runways at Heathrow or Stansted
.    We have already set out the strong policy  support which can be derived from any or all of the following sources at a national, regional and local level.  The consensus and thrust of that policy in supporting what is proposed could not be more evident. However, it is appropriate that these policies should be considered in terms of the strong socio-economic case in favour of the Application proposals.

5.6. In addition to dealing with the main sources of national policy considered in the planning policy section, Ms Congdon has dealt in full with the subsequent material of potential relevance to national policy sources which comprise (amongst other things)
:

(a) The Future of Air Transport Progress Report published in December 2006;

(b) The Results of the previous Government’s further consultation on a 3rd Runway at LHR in Jan 2009
;

(c) The revised UK Air Passenger Demand and CO2 forecasts
- these indicate that unconstrained demand would still reach 465 million ppa in 2030 compared with 500 million ppa assumed in the White Paper – with no consequential changes presented to the White Paper;

(d) The subsequent decision in the case of Hillingdon in the High Court as to the relevance of the proposed new National Policy Statement for Airports to be prepared under the Planning Act 2008 to take into account the findings of the Climate Change Act 2008 and the findings of the Committee on Climate Change in December 2009 as to what would be acceptable levels of air traffic in 2050
.

(e) the grant of planning permission for development at Bristol Airport in September 2010, with the consequential rejection of the contention that no capacity enhancing development at airports can be permitted pending the new National Policy Statement on Airports
;

(f) the Coalition Government’s announcement cancelling support for new runways at Stansted and LHR, coupled with the continued prevention of any new runway consideration at LGW before 2010
;

(g) the Secretary of State for Transport’s reiteration in October 2010 of the Government’s support for the role which air transport plays in supporting the national economy
;

(h) the Department for Transport’s Business Plan identifying the potential for a new policy framework in March 2013
; pending this, the policy remains as set out in the White Paper (subject to the modification regarding Stansted and LHR) as demonstrated in practice by the approach adopted towards Southend and Bristol
.

5.7. For the reasons Ms Congdon has given in full in her Rebuttal evidence and oral evidence to this inquiry, all such subsequent material has been fully considered and none of it alters the overall planning and economic policy position analysed above, save that the approach of the Coalition Government to Stansted and LHR only serves to emphasise the importance of airports such as LAA to meet local demand.
5.8. CPRE have recognised that the White Paper continues to contain relevant national policy.  However, they have sought to suggest that the weight it now carries is diminished by the Climate Change Act 2008
, the recession and an alleged lack of support by the Coalition Government for the White Paper. The first of these points is also asserted in writing by RSPB (see RSPB 5A), although it is significant that RSPB did not consider it appropriate to call any oral evidence on this topic, no doubt recognising the  unarguable nature of their points. The claims have been demonstrated to be misconceived and have been comprehensively dealt with by Ms Congdon by reference to the relevant material and analysis of its contents. 
5.9. As to the first, namely the assertion that the Climate Change Act 2008 and consideration of it in the Hillingdon case diminishes the weight to be given to the White Paper, this is unsustainable. There is nothing in the Hillingdon judgment itself which supports this.  And the position is contradicted by the factual position of recent consents for Southend, Bristol and London City Airport.  However, even if there could have been any room for doubt (which there could not), such arguments were emphatically rejected by the Divisional Court in the challenge brought by objectors who attempted to run a similar argument against the grant of consent to vary conditions to permit a significant extension of London City Airport’s operation: see R(Griffin) v London Borough of Newham [2001] EWHC 53
.  The claimants central allegation was that there had been a fundamental change in Government policy in respect of aviation and climate in 2009 articulated by the Rt. Hon Geoff Hoon MP in a ministerial statement regarding the new targets in consequence of the Climate Change Act 2008 and the Committee on Climate Change’s role, limiting aviation emissions in 2050 to below 2005 levels.  As Pill LJ concluded at [38] of that judgment, Mr Hoon’s statement of January 2009 announcing a target for aviation emissions in 2050 neither expressly nor by implication created a limit on increased capacity at existing smaller airports in the south east.  CPRE and RSPB’s continued attempts to pursue these arguments as the basis of a policy objection to LAA are therefore misconceived and contrary to clear and recent legal authority.
5.10. In fact the advice of the Committee on Climate Change is dealt with in the evidence of Stuart Coventry for LAA
.  The Committee’s report in December 2009
 in fact identifies that there would be scope for an increase in demand of 60% nationally above 2005 levels without the climate change target being breached.  As explained by Congdon, this amounts to a potential increase of some 140,mppa over above current demand levels.  It is therefore obvious that these scales of increase which do not affect the targets are huge compared with the comparatively modest, but important, role LAA would play in meeting local demand.  Ms Congdon explained that the cancellation of support for major growth through new runways at Stansted and LHR demonstrates that these levels of growth will have to be accommodated elsewhere and therefore the role of LAA in this regard is strengthened.
5.11. CPRE through Brian Lloyd and Sean Furey, and also RSPB in writing only, have attempted to suggest the Hillingdon judgment means that climate change should form part of the material evidence before the inquiry.  However the issue of climate change has in fact been dealt with comprehensively by Stuart Coventry and is dealt with in more detail below.  But so far as national policy is concerned, Ms Congdon has explained why the basic premise of the argument attempted by CPRE and RSPB is without any factual foundation.  It is simply not the case that development at LAA will necessarily result in additional flights to and from the UK so resulting in additional emissions.  To the contrary, as Ms Congdon has demonstrated in her evidence
 (referred to below) the demand for LAA services will principally be diverted from other congested airports further afield (itself a good thing), with no net addition to UK emissions as asserted.  Furthermore, the consequence of local people being able to access local flights to serve their needs will actually result in a more sustainable travel pattern, and fewer emissions from those which currently arise from people travelling principally by car to other airports further afield. This point is underlined by the unchallenged evidence of Mr Sowerby and the 800 tonnes saving in Carbon Dioxide emissions per year.
5.12. Finally on this first point, the approach adopted by the SS which the parties will expect should be applied consistently to these Applications, has recently been set out in their decision on Farnborough Airport on 10th February 2011
.  The SS agreed with the Inspector that for the reasons he had given, emissions of carbon attributable to aircraft in flight are more properly dealt with through the forthcoming EU Emission Trading Scheme which will apply to aviation from January 2012 and which is intended to cap carbon emissions to a fixed limit by requiring airlines operating within the EU to surrender allowances to cover annual carbon emissions.  Accordingly, the issue of carbon emissions and climate change does not affect the prevailing national policy position towards aviation relevant to these proposals
.  These types of argument from CPRE and RSPB have been repeatedly and cogently rejected as a basis for refusing otherwise acceptable airport development, and there is no relevant or material difference in play here.
5.13. The second claim, namely that the effects of the recession mean reduced weight should be attached to the White Paper, as asserted by CPRE
 is equally misconceived and nonsensical. Even if the recession results in a short term effect on demand levels, it is plainly not part of Government policy for the UK to remain in recession or to plan for the future on the basis that the recession will remain.  To the contrary, the point is to plan for growth to lead the UK out of recession and to stimulate recovery.  The policy support for aviation in the White Paper is an intrinsic part of that support to economic development which is now to be underpinned by a positive approach to planning as represented in the draft NPPF document.  Moreover, the policy of meeting local demand locally, and relieving existing pressures on congested SE Airports is unaffected by the recession anyway
.  Therefore the policy support remains as relevant now as it was in 2003.  Any short term effects in demand as a result of the recession do not change the role LAA should play.  Moreover, it is clear that the projections in respect of air transport growth are long term, and there will inevitably be periods with peaks and troughs, but that is a given underpinning the policy.
5.14. Finally, CPRE contends that the coalition Government have somehow altered their policy support for the role of regional airports
.  This is simply not the case.  To the contrary, at the time Congdon gave her evidence, the recent statements by Ministers regarding possible changes to Air Passenger Duty to increase rates for international flights at the congested SE Airports and to create differential rates between these airports and other airports only served to confirm that the coalition Government is cognisant of the same underlying problem which underpinned the White Paper and committed to the same type of encouragement of regional airports, including smaller regional airports.  Ms Congdon has demonstrates this from the speech of the Rt Hon Theresa Villiers MP dated 14 December 2010
.  This in fact reaffirms the role of smaller regional airports.  Since giving her evidence, the Government has subsequently produced two consultation documents: a scoping document for Delivering a Sustainable Framework for UK Aviation and a consultation on Reform of Air Passenger Duty.  As dealt with by Congdon in her Supplementary Note to the Inquiry dealing with these two new matters, both documents continue the same thrust of Government policy support which she has identified previously on the importance of aviation growth
, with ever greater emphasis on the role and use of regional airports in these proposals and encouraging their use as compared with the congested London airports
. The attempt by CPRE to suggest that this somehow excludes any smaller regional airports in the South East is as artificial as it is nonsensical.  It would make no sense not to apply the same thinking to meeting local demands at local airports like LAA and thereby relieve the congested SE airports.  That is what the policy is all about.  It is a policy which is infused with the principle of sustainability that is at the heart of all planning policies, or runs like a golden thread, through them all.
5.15. In addition to the above points which were principally dealt with by the Applicant in evidence at the inquiry, it can be seen since those sessions occurred, the DfT has recently published the Government’s Response to the Committee on Climate Change Report on Reducing CO2 emissions from UK Aviation to 2050 and also updated aviation forecasts in order to inform the policy scoping document: 25 August 2011.  This new material is dealt with in Congdon’s Note to the Inquiry (LAA/4/I) and it confirms the reliability of her evidence to date.  What is now shown in both documents entirely accords with the evidence Congdon has given to date.  In short:
(1) there will be no overall increase in CO2 emissions from predicted air traffic growth to meet demand because the aviation sector will have to pay for reductions elsewhere, and the overall result will be that the net contribution of aviation sectors to CO2 emissions will not exceed the level of the cap
.  This approach accords with that set out by Congdon as having already been recognised in the Farnborough Decision and the analysis by the Divisional Court in the London City Airport case.

(2) the UK aviation forecasts have been revised by the DfT to show short haul growth rate of 1.93% per annum from 2008 to 2020, as compared with the 2% which they would previously have shown if one uses a base year of 2008 (ie prior to recession).  If one uses these figures, there would be a difference of no more than between 20,000-30,000 passengers in 2020 as opposed to those forecasts used by Congdon in her evidence.  This change therefore does not significantly alter the position.  Moreover, Congdon points out that the 2008 forecasts do not factor in the recession which she had sought to do in using 2009 predictions.

(3) the latest DfT forecasts do confirm the Government’s position not to provide additional runway capacity at the major London airports, and this has now been built into the projections which are published. Table 2.15 of the DfT’s revised forecasts (as reproduced in Congdon’s Note), therefore demonstrates that Heathrow, Gatwick, and London City will all be at capacity by 2020.  Given that LAA’s development would provide a local service for passengers currently using airports such as LGW, these predictions only serve to reinforce the valuable contribution that the development would play in reducing congestion at LGW and accommodating some of the demand in the most sustainable location, where the other London Airports will be unable to do so and will have reached capacity.

5.16. Likewise, the Government’s Plan for Growth to which CPRE has referred in Lloyd’s Rebuttal
 has been dealt with by Congdon in LAA 4/J §5.  The developments would contribution to recovery from recession and increasing consumer choice and sustainable travel patterns.
5.17. These new events not only confirm Congdon’s position and assessment, but also demonstrate the reliability and credibility of her knowledge and analysis presented to the inquiry.
5.18. Before turning away from the clear position to be derived from national policy, for completeness we refer to Ms Congdon’s refutation of some of the more bizarre notions advanced by CPRE and LAAG during the course of the inquiry which were said to support some sort of reduction in the weight to be given to the main elements of the White Paper of relevance to these proposals.   In no particular order, and without rehearsing all of the refutation, it can be seen that:
(1) the Government’s plans for high speed rail within the National Infrastructure Plan do not alter the position set out above.  In fact the plans for additional High Speed Rail links will not be implemented for some time (see eg powers to construct HS2 unlikely to be until 2015 with construction and opening unlikely to be until around 2026).  These proposals are therefore not within the timescales being addressed by these development proposals.  But in any event, the improvements that will result from the first phase would not have any impact on domestic air services from the main London airports.  The prospects of further HS links beyond is not a factor which affects the need for the proposals at Lydd now and in the short and medium term, and even in the longer term, coupled with the growth in demand, would only have the ability to delay the requirement for additional capacity at the main London airports for a further 3 years
.  There is no conflict between the two operations of any kind
.

(2) LAAG (Louise Barton
) asserted that any support for LAA in the White Paper had been dismissed as a result of the decision in respect of the Little Cheyne Court Wind Farm.  This is patently not the case.  To the contrary, the Inspector in that case was simply concerned with considering whether the wind farm proposal was incompatible with LAA’s proposals for development which he considered they were not
.  He merely noted that LAA’s own proposals would need to satisfy its own environmental tests, which of course have been fully addressed at this inquiry.  Ms Barton also sought to rely upon the decision of the SS in respect of Coventry Airport as somehow affecting the position at LAA, but that is also unsustainable.  The decision in respect of Coventry concerned its particularly identified niche role for business aviation, mail and some airfreight given its extremely close proximity to Birmingham International with its accessibility characteristics and the complementary role Coventry was meant to serve.  There is nothing in the Coventry decision which affects the position at LAA, or the policy support expressed for LAA as an airport in the South East region
.

(3) Ms Barton sought to rely upon the capacity assumptions that had been used for the White Paper in the South East Regional Air Services Study.  These considered 125,000 passengers ppa at LAA.  But as Congdon has explained in unchallenged evidence, the 125,000 ppa assumption used in the SERAS document was merely an assumption by the consultants as to the level of demand that LAA might be able to attract, rather than any capacity limit or maximum.  In fact in Chapter 4 of the same report, LAA was then assessed with 2mppa. The SERAS document therefore adopted a cautious and conservative estimate as to the extent to which smaller airports might be able to relieve pressure, but it was not intending to limit that assistance or impose any form of limit
.  LAAG is therefore wilfully misinterpreting the data.

(4) Finally, LAAG and CPRE have attempted to pursue their bizarre interpretation of the meaning of making “best use”, but Congdon has identified why that is flawed both as a matter of policy logic, but also as a matter of practice given what has happened elsewhere
.  This has already been addressed above.

5.19. There is therefore nothing in any of this miscellany of bad points to alter the national policy support for what is proposed at LAA, subject to the SS being satisfied as to the environmental considerations which have been comprehensively addressed at this inquiry and are dealt with separately.
Regional and Local Economic Policy 

5.20. The extensive regional and local economic policy support for these proposals was set out extensively in the Supplementary Information on Socio-economic Impacts (October 2007)
 and the Socio-economic Update (March 2009) to which the SS is referred in full
.

5.21. It is not possible or desirable to rehearse all of that policy support in these Closing Submissions because of its volume, but all of it is relied upon.  Some of the key points were highlighted by Congdon in her evidence as follows:

(1) the proposals would support the principle of Smart Growth and Sustainable Growth identified in the Regional Economic Strategy for the South East 2006 to 2016 (“the RES”)
.

(2) the development is in accordance with and supported by policy T9 of the South East Plan
.

(3) the development of the Airport would contribute to the development of a strong economy in the Coastal South East. This is an  area identified in the RES for action and identified by SEEDA in the March 2008 Framework for the Coastal South East as one where the objective is to raise economic performance by realising its untapped potential in an inclusive and sustainable way
.  The development would contribute to each of the three main priorities identified in the SEEDA Framework, but in particular creating a competitive coast with a strong economy, by providing a range of objects at a range of skill levels and supporting wider business activity through improved air access
.

(4) The development would promote the short term goals, the objectives and four of the delivery priorities for regeneration in Kent in the Kent Prospects 2007-2017
.

(5) The opportunities presented by LAA are recognised in Unlocking Kent’s Potential (2009) as a transformational investment to improve productivity and stimulate economic growth, with the potential from increase capacity now offered by these development proposals to reduce the need to travel to the more distant airports around London
.

(6) LAA is specifically recognised as a key asset for the Shepway area in Choose Shepway – An Economic Regeneration Strategy for 2007 – 2017
 and will clearly support the aspirations that it become the best connected coastal district and that Folkestone become a centre of cosmopolitan creativity and develops a comprehensive identity.

(7) The expansion of operations at LAA is identified as one of the key building blocks that is crucial for the successful delivery of the overall vision for Shepway set out in the Shepway Community Partnership’s Community Plan: Sharing in Success – A Community Plan for Shepway
.
(8) The ability to provide further travel choices at Manston and LAA, and the potential for both sites to have significant expansion is specifically identified in the East Kent Local Strategic Partnership’s Lighting the Way to Success which supersedes the Community Partnership
.

5.22. It is therefore no hyperbole to report that the proposal to use LAA in the way proposed in the Applications is underpinned by support at every policy level.  It has long been and continues to be a fundamental part of the plans for this area, and a key ingredient to the successful regeneration of the locality.  It is a hugely important step to secure sorely needed economic enhancement.  It is an opportunity that would be grossly irresponsible to squander.

5.23. The economic policy support reflected in all the documents is a product of the current economic reality of the area itself.  The economic baseline conditions confirm a depressing picture for this area and emphasise the need for precisely this type of stimulating inward investment that should be welcomed with open arms.

5.24. The baseline conditions have been set out in detail in the background material to the Applications, the evidence of the Council itself and also summarised in Congdon’s evidence to the inquiry.  The generally concerning picture can be summarised shortly as follows:

(1) The area of the Coastal South East where the Airport lies is characterised by low productivity relative to the South East and other parts of the UK.  It has generally lower economic activity and employment rates, with high concentrations of inactivity and higher structural unemployment rates.  There is a comparatively low-skill profile to the workforce. Business density and start-up rates are low.  There is a high dependence on public sector employment, with a low proportion of employment in knowledge based sectors (particularly the private sector) and a greater proportion of persons over retirement age than the regional average and comparatively poor infrastructure and connectivity.  It is a recipe for further decline unless inward investment and opportunities of the type represented by the development at LAA are seized.

(2) Shepway itself is ranked as low as the 131st out of 354 most deprived districts in England.  This is particularly acute when compared with comparative affluence to be found in much of the South East
.  However, within the district itself, the area around LAA suffers some of the highest levels of deprivation to be found, emphasising the importance of local regeneration
.  

(3) Shepway’s performance in creating employment between 1998-2008 has lagged behind the remainder of Kent for the same period
.  The recent recession will have only worsened the situation.  Shepway’s unemployment count is significantly worse than for the remainder of Kent and the South East and has either been equivalent or worse (in the last few years) to the position in Great Britain as whole
.  This picture is unfortunately confirmed by the statistics for annual average earnings in Shepway which are lower than for Kent as a whole, the South East, and generally those for Great Britain
.

(4) In contrast to areas such as Folkestone, the area around Romney Marsh within 20 minutes of the Airport is hugely reliant upon a very small number of major employers, predominantly Dungeness Power Station and (to a lesser extent) LAA. Given that Dungeness A and B are subject to actual and proposed decommissioning, and there are no real prospects of Dungeness C materialising at all (and in any event not being reconsidered before 2020) given its exclusion from the emerging Nuclear National Policy Statement, LAA will become an ever increasingly critical source of employment for this area
.  The picture has not improved during the course of the inquiry with, for example, the announcement of the closure of the Pfizer research facility at Sandwich with a further 2,400 jobs to be lost
.

5.25. The Applicant’s review of the economic policies and situation applicable to the Lydd area demonstrates clearly that the area is underperforming economically and in significant need of regeneration.  All but the most partial of observers must be in no doubt as to the need for regeneration.  This, coupled with both sub-regional and local economic strategies which give explicit support for the development of additional air services because of the scope for job generation, improving accessibility to the area, and acting as a stimulus to other economic activity, demonstrate why these development proposals are so important.

5.26. CPRE has sought to distinguish between a different level of policy support for LAA as compared with Manston
.  This point led nowhere.  There is of course no legal basis for making comparisons of this type, where the Applications are to be judged on their own merits.  Further, there is no factual basis for the comparison given that LAA’s operations are intended to serve its own local catchment area and it is assumed that Manston will continue to serve its
.  And in any event, CPRE’s references to policy in this regard are selective and misleading.  For example, CPRE selectively rely on references to Manston in Unlocking Kent’s Potential but fail to refer to the references to the Airport in the same document
.  Moreover, the undoubted role that LAA can play for Kent, along with Manston, is clear from the position of Kent County Council in its statement dated December 2010 to the Inquiry
. Moreover, as Congdon identifies, Manston is proposing growth up to 4.75mppa by 2033 and it is therefore not surprising to see this referred to in more policy documents than apply to LAA
. Kent County Council regard the Airport’s development as vitally important to the regeneration prospects of the Shepway District and adjoining areas of East Kent, particularly in light of the prospects for Dungeness C.  The County Council has explained that they supported the expansion of LAA in the Structure Plan, and regard it as just as important that the proposals succeed now.  They are clear that the introduction of new private sector jobs, particularly of the type LAA can offer, is what is required to grow the economy, boost employment and tackle deprivation in accordance with the Government and the County Council’s policy framework.

Current Operations

5.27. With this policy backdrop, one can turn to focus centre-stage on what activities LAA currently carries on and then consider what benefits the development will bring.  
5.28. As to current operations, the inquiry has heard detailed evidence of LAA’s past activities and the fluctuations that have resulted in the current level of operations.  It is important to recognise, however, the nature of the past operations in understanding the current situation.
5.29. LAA began operating in 1954 and it has been a thriving Airport ever since.  It was developed specifically to handle the air ferry operations of Silver City Airways, carrying passengers and cars across the Channel to France.  It was a hugely successful and important business, and many people still remember today these operations.  As Levinson for CPRE came to accept, aviation itself is part of the cultural history of the Romney Marshes area
, and for many a very strong cultural part of the life that exists there.
5.30. The activities at LAA have fluctuated over time.  In 1959, for example, the Airport was handling over 261,000 ppa.  And again, in 1979 a further historic peak was reached with over 60,000 aircraft movements. These are all set out in the LAA/NE/RSPB SoCG
  These fluctuations, rising to levels of activity far greater than anything now proposed in the current form of development, have all taken place without any record or evidence of any material disturbance to the people, the environment or, indeed, any of the conservation interests (including ornithology).  Indeed, as addressed elsewhere, it is a conspicuous fact that the most sensitive and vulnerable of birds to the local area in fact began nesting at the RSPB Reserve on the islands in the water bodies at a time when LAA was already carrying out in excess of 30,000 movements per annum, (1978) using far noisier aircraft than any now proposed, and where the flightpaths went right across the RSPB Reserve and the nesting areas for the terns.  As the 1992 Decision confirmed, the evidence for that inquiry demonstrated that there was simply no effect on these birds from the aviation movements.
5.31. In more recent years, however, the actual number of movements and passengers has declined.  This is in part as a result of the process of inward investment and consequence of these Applications which seek to promote the extension to the runway.  However, whilst far lower in numbers, LAA still operates a scheduled passenger service to Le Touquet (although passenger numbers had dropped from 4,000 in 2003-2004 to 588 most recently in 2009 whilst these Applications are being determined).  In addition it continues to host extensive general aviation activity with a flying school. And it operates as a business jet airport providing aircraft charter and FBO handling services, along with engineering services and other business aviation activity.  This activity currently results in approximately 22,000 aircraft movements although the bulk of these tend to be the GA
.
5.32. LAA currently employs 48 staff. The evidence at the inquiry has confirmed the very local nature of these jobs.  58% of those staff live within just 7.5 miles of LAA.  And Mr Maskens was able to confirm the way in which, for example skilled jobs have been taken up by people living in the area (so scotching the apparent scepticism of CPRE as to the local benefits the Airport already brings). Other on site employers provide work for a further 24 people.  Since being acquired by its current owner, FAL Holdings has invested no less than £30 million to improve the facilities at LAA
, including improvements to the ATC service, fire service, ILS, resurfacing of the runway, aircraft stands and upgrading of the terminal and handling facilities.  But LAA is currently loss making and it is therefore important that the development proposals are given permission to allow the Airport to pursue the passenger operations, otherwise the existing activities will have to be maximised.

5.33. Congdon and Maskens have identified the operational constraints that exist at LAA at the moment, the principal one being that the current runways are too short for significant commercial passenger services, and the 1954 terminal building also imposing limitations on passenger handling over a certain level. 

5.34. The factual position is that Runways 03 and 21 (with LDAs of 1470m), can handle regional aircraft types for commercial passenger services and corporate jets, but it is not suitable for widespread passenger use by B737s or A320s. Whilst these aircraft can operate into and out of Lydd empty or with light fuel loads, for private business or maintenance operations, they cannot be operated for commercial passenger services.

5.35. Likewise the Terminal has limited capacity. It was designed to handle smaller numbers of disembarking passengers at any one time than from a 737.  In its current configuration, it could only handle 200,000 ppa of smaller aircraft, but the handling passenger loads from medium-sized aircraft.  However if planning permission is granted, the internal reconfiguration of the terminal building would permit approximately 300,000 ppa from larger aircraft, although there will still be constraints.  Thus, for example, it could not handle 2 B737s’ passengers simultaneously so affecting scheduling requirements.

5.36. The effects of these constraints on the ability to attract commercial passenger services have been detailed by Congdon as a result of the review of the assumptions first made in the ES based on operating conditions in 2006
.  Initially there were also other constraints, such as the lack of an ILS and in respect of other services.  However it is now the length of the runway and the inability to meet most operators’ needs for medium sized jet aircraft and smaller jet aircraft used by regional schedule airlines
.  FAL Aviation has therefore concentrated on pursuing these Applications to allow passenger services to operate again at LAA.  It has therefore not focused on attracting further freighter cargo services or maintenance activity, particularly as those services may well conflict with what is proposed in terms of, for example, no night flights.

5.37. Despite this, Congdon has explained that LAA has continued to attract cargo freighter operations in any event. A cargo/freighter operation that works principally at night has commenced at LAA since the time that she first wrote her original proof of evidence
.  As she confirmed, the new cargo operator is very happy with LAA and is proposing to increase its operations. It did not require any further physical works to the Airport, and it was only a question of staffing issues to be resolved
.

5.38. Not only does LAA already have all the physical facilities for catering for continued cargo, it also has all the necessary facilities for the continuation of business aviation.  There is a high quality FBO in the form of FAL aviation, enabling LAA to attract business aviation despite the current recession.  Indeed, while the national statistics for 2009 and 2010 demonstrates that business aviation had been in decline during the recession, LAA itself had seen growth in this sector (starting from a low base) and it had all the facilities in place for that growth to continue
.

5.39. The Applicant has therefore properly distinguished between what can physically operate from LAA and what operations there is a market for in terms of commercial passenger services.   

5.40. In one contradictory part of its case, LAAG (through Barton
) has attempted to argue that there is no need for the development proposed, because of existence of Manston Airport, the Channel Tunnel and the fact that LAA could already accommodate passenger flights if there was a demand.  These contentions are riddled with contradiction.  As a matter of logic, if LAAG was right and there was no demand for what was proposed, then there would be no need for LAAG to object to a development which (on their case) will never come to fruition.  However the reality is much more straightforward.  There is a local demand which would be served by precisely what LAA is proposing, and this has been evaluated by LAA and its advisors in submitting these Applications.

5.41. As to the existence of Manston, LAA’s current situation has nothing to do with the existence of Manston (as explained by Congdon in both her original p/e evidence
 and rebuttal
), and the two Airports serve different local catchment areas which have been carefully analysed by Congdon by reference to the available CAA data.  The SS are referred to Congdon’s full appraisal of the catchment areas, and the comprehensive refutation of this point set out in Congdon’s Rebuttal
. 

5.42. As a matter of law, the attempts to rely upon Manston as an alternative are not justified.  As set out in the Applicant’s legal submissions, these Applications must necessarily be judged on their own merits.  But as a matter of fact, the comparison is misconceived anyway.  As Congdon explains, Manston and LAA have different drive time catchment areas
.  Whilst CPRE sought to dispute these, they are drive time catchments which have been objectively collated.  There is only some overlap of a 1 hour catchment area, and only a very limited overlap of the 40 minute catchment area, and the predominant source of competition is with LGW which is close to capacity.  Moreover, it is LAA which in fact has the higher number of passenger trips in its catchment area (2.5 million within 1 hour of Lydd compared with 1.8 million for Manston).  Therefore the need for a local opportunity to meet that need is demonstrably greater for LAA than Manston.  Moreover, the fact that Manston has historically not thrived with its commercial air services says nothing about the future as Manston is likely to be more dependent upon spill from the London airports, and those airports have not yet reached their capacity (although are projected to do so by 2020).  The claimed superior infrastructure at Manston is not likely to be a relevant factor for airlines because the facilities at LAA will meet their needs, and the more important factor is the location relative to the local demand that patently exists
.  Therefore LAAG’s reliance upon Manston is not a valid basis for objection at all.  Their claims are not supported by any proper analysis of the evidence of the type that Congdon has performed.

5.43. As to the Channel Tunnel, the notion that this would be competing with the potential routes to be served by LAA is obviously incorrect having regard to the projected destinations and times to travel to them
. Congdon has provided comparative journey times by rail which illustrate the point that there is no merit in this comparison, save to illustrate the attractiveness of travel by flight to these more distant destinations
.   

5.44. As to the Airport’s current position in not attracting services, this is a consequence of precisely what Congdon has identified as the limitations with the existing runway rather than any competitive effects. Congdon deals comprehensively in turn with LAAG’s flawed reliance on Flybe’s presence at Manston
 and its flawed reliance on London City and its very different market
, its flawed reliance on Southampton (which in fact has a significantly longer runway and which serves its own conurbation)
.

5.45. As to LAAG’s contention that LAA could in fact handle operations up to 300,000ppa without the developments, this is again inconsistent with LAAG’s decision to object, and Congdon again has pointed out that it is factually flawed by reference to the other airports relied upon
.  With the particular exception of London City which is a very different proposition, the other smaller airports are in relatively remote areas of the UK handling far fewer passengers than 300,000 ppa and providing feeder links to London and elsewhere. The comparisons that LAAG seeks to make are completely spurious
.  Other small airport attempts to run services with short runways have been unsuccessful.

5.46. Congdon has conducted a full analysis of the previous marketing efforts of LAA and its lack of proper direction to meet the local catchment which she has identified.  The previous marketing efforts were endeavouring to target passenger operations which were not sustainable with the current facilities and were affected by other specific factors that Congdon has identified
.

Continued Operations Without Development 

5.47. As all parties agreed, it is essential to consider what will happen in the future if planning permission were to be refused for this development.  However it is only the Applicant that has produced independent expert evidence of what would occur.   Congdon has been objective and clear, based upon LAA's existing constraints, the state of the aviation market and the forecasts of aviation activity into the future.

5.48. Congdon has identified that it is highly unlikely that LAA would attain any significant growth in commercial passenger services over existing levels with the existing runway length restrictions that exist. Therefore if permission is refused, LAA will have a stark choice.  If LAA is not to close or mothball parts of its operations (eg the terminal rather than the FBO
) it will have to continue with its existing operations and use.   It will have to maximise its general and business aviation and cargo/freighter business which can operate 24 hours a day.    Congdon has explained why the without development scenario in the ES of passenger numbers up to 300,000 is theoretically possible (in terms of physical capacity) but was based on aircraft types then which have since been superseded.  She has therefore updated the position to assess the without development situation in the future
, assuming that LAA is unlikely to attract significant scheduled or charter passenger services without the extension, and that it continues with maintenance, cargo, business jet and general aviation utilising the existing facilities and operating conditions of the Airport.  The resulting movements were set out in tabular form in her evidence filed in December 2010 long before the Inquiry began
.  This table only shows the fallback position up to 38,451 movements, by way of comparison with the development scenario with its cap on 40,000 movements.  It identifies the types of aircraft likely to be flown, with the removal of the B737/A320s and Dash 8 (Q400) in light of the runway constraints and limitations on passenger services.  The other aircraft flown would typically be operated by the existing types of business, namely General Aviation, Business and Maintenance. However LAA would not be subject to any actual limitations on growth beyond that figure and it would continue to grow where it would otherwise be capped if planning permission were granted for the development proposals.

5.49. Despite these figures and the assumptions upon which they are based being very clearly set out and explained in the evidence of Ms Congdon, they have not been materially challenged by any party to the inquiry.  That is not surprising given the expertise that Congdon brings to bear, and the objectivity with which they have approached the task.  But there is simply no logical or fair basis for entertaining the pure assertions (unsupported by any evidence) from parties such as Natural England that it does not consider the without development assessment to be realistic.

5.50. The objectors’ position in respect of the fallback has been difficult to understand, is inconsistent and displays a disturbing tendency for expediency rather than objective analysis.  

5.51. LAAG, for example, have maintained through Ms Barton that the socio-economic case should be considered against a baseline of 300,000 ppa
 which could be generated by the existing transport infrastructure.  Yet they fail to deal with Congdon’s assessment of the existing infrastructure, and when it comes to airport operations, they contend (contradictorily) that even with the runway extension and terminal, the passenger services are not viable at all
.  When it comes to environmental matters, they then seek to compare the proposed future position with the development as compared with current conditions, therefore abandoning their claims that LAA can operate 300,000 ppa using the existing facilities.  These contradictions cannot be reconciled.  They are a consequence of taking a partial and unbalanced view.  The objectors are therefore seeking to assess the benefits of the proposal against the highest theoretical baseline scenario and the environmental effects against a status quo, even though these positions are mutually inconsistent.  It says volumes about the lack of objectivity and fairness in the presentation of the objection, epitomised in the “60 Seconds to Disaster” Campaign. But on a practical level, it means that little or no weight can be ascribed to such objections which have been procured by LAAG on the back of misinformation or misrepresentation of the facts.

5.52. CPRE, on the other hand, make mistakes in the understanding of the fall back scenario as compared with the development.  Thus they appear to believe that the development would attract additional training related circuits and night movements, but these will be controlled by condition in respect of night movements (introducing a ban which simply does not exist) and there would be no additional training related circuits generated by the development.  To the contrary, it is only without the development that LAA will in fact be heavily reliant upon the existing forms of aviation activity including circuits and night flights where possible.

5.53. Congdon’s assessment of the fall-back scenario has been clearly explained.  It is robust and conservative.  And no evidence has been produced to demonstrate why it is wrong.  

With Development 

5.54. Save that LAAG have also attempted to argue
 that the proposals are not operationally or commercially viable (in which case it is difficult to see on what basis they object to them), there has been no serious dispute as to the way in which LAA would operate if the developments were granted planning permission.

5.55. The residents of the area in and around Lydd and this local area are no different to many other residents in the United Kingdom in their appetite and need for air travel in the modern age.   However the simple unsustainable position is that they do not have any local airport to service that need.  The consequence is that the significant majority of residents in the Lydd Airport catchment area are currently using the congested major airports of the South East, travelling significant distances (predominantly by car) away from Europe, in order then to fly to destinations like Europe, but contribute to using up the constrained capacity of LGW and other airports like LHR and Stansted or Luton further afield.  It is a remarkably unsustainable position on at least three levels:  (1) it is directly unsustainable for passengers to travel these significant distances by car out of their area to access air travel (as they will continue to do); (2) it is unsustainable as a matter of physical resources in terms of the congestion at those airports which simply will not be able to accommodate this level of demand in the future; and (3) it is intrinsically detrimental to the local area to remove the source of economic activity and employment that comes from providing air services to the local catchment area which could otherwise be provided at LAA (as was the case in the past).

5.56. All of these obvious truths were laid bare by the comprehensive socio-economic research and studies that were carried out in the ESs and have been reviewed and confirmed by Ms Congdon research.  Whilst no criticism is made of the individual, and the pattern of travel behaviour is commonplace, it is indicative of the problem that the representative of CPRE appearing to oppose this development travels regularly to his holidays in Southern France by air, travelling by long distances by car to use existing services from LGW or Stansted; yet if the proposals at LAA were to go forward it is precisely these sorts of local demands that could be met sustainably from LAA itself whilst, at the same time, assisting in relieving the pressure on the main airports such as LGW.

5.57. Again, based on a detailed analysis of the Airport’s circumstances and the state of the aviation market, Congdon has built up a Lower Growth and Higher Growth analysis of the types of movements and numbers and when they would occur.  These again have been set out in tabular form, dealing both with the runway extension, and the terminal.  They demonstrate the position up to the proposed cap on operations of 40,000 movements per annum.  The detailed demand projections are also shown at Appendix D at LAA 4/A referable to destinations.  None of these have been materially challenged by any party, let alone countered by expert evidence.

5.58. The demand forecasts have been based on CAA survey data for the catchment which Lydd would serve, with some 2.5 million passengers in the area, with approximately 1.3 million travelling to the top 40 destinations in volumes which would make LAA’s proposed commercial passenger operations viable.  These have then been considered against the Department for Transport’s latest growth rates, using a sensitivity test, to reflect the impact of the recession on national demand growth.  Some stimulation to the local market has been introduced (although only a conservative level consistent with the introduction of convenient local services).  Congdon has then taken a conservative estimate of how much of the market LAA would attract on any given route having full regard to the existence of Manston.  Her analysis demonstrates that both airports can grow in parallel.  She has identified introduction of Charter services, and a small network of regional scheduled services to places like Belfast, Dublin and Edinburgh.

5.59. In answer to questions about this, Congdon has provided even greater detail of the derivation of the market capture assumptions made for the districts within its catchment area, showing how she has applied robust and conservative assumptions generally applying less than the 60% ceiling assumed for the inner catchment area.
 At LAAG’s request, she has further provided evidence for the 60% market capture rate for lower growth used, based on the experiences at Exeter competing with Bristol
 and Birmingham
.  These demonstrate that the 60% market capture rate is conservative, and regional airports are in fact able to capture more than this in reality (so the Airport would in fact be even more sustainable in practice).

5.60. The realistic forecast pictures demonstrate modest growth of the services happening incrementally over time.  In the Lower Growth scenario, 300,000 ppa would not be reached until 2023 with 500,000 ppa by 2028.  In the Higher Growth scenario this would be only 2021 and 2024 respectively.

5.61. The modelling is therefore conservative, underpinned by proper data and research, and represents the only expert analysis of what will happen.  It is reliable, credible and unrefuted.

5.62. LAAG (principally Spaven
) has sought to argue that the proposed operations predicted with the developments will not be operationally possible in light of things like the flightpaths and facilities and services.   That argument is dealt with separately under airport operations and has no merit.  It is again contradicted by the fact of LAAG’s objection.  There would be no need to object at all if LAAG truly believed that the operations could not take place anyway.  In addition to the expert evidence heard from Maskens and Roberts, the latter of which has actually flown the aircraft in question for many years, the points are simply not borne out by comparison with other airports as detailed in the evidence of Congdon
.  Runways of the proposed length and width already exist and are used for precisely the types of planes at similar ranges or longer than those contemplated in places as various as Belfast City, Aberdeen, Coventry Jersey, Gibraltar, Derry (pre-extension) and the Greek Islands.  Moreover, the general operating conditions in many of these, where rainfall is higher and temperatures greater
, would in fact serve to have made the operations more difficult than at LAA.  As illustrated by Congdon, the operations at Gibraltar and Derry of B737 aircraft (including the B737-400 which has a poorer performance than the B737-800) involve similar journey lengths or longer, with shorter landing distances, than those being proposed at LAA
.  Spaven’s assertions are therefore not only strongly rejected by those with expertise in this area, but also are contrary to the practical factual position demonstrated by these other airports.
5.63. LAAG (Barton and Watts
) have claimed that LAA cannot operate profitably at 500,000 ppa, and therefore claim this is another reason why the development proposals should have been assessed at 2mppa.  This claim is flawed both in fact and in principle. 

5.64. It is flawed in fact because the purported analysis of comparative profitability of other airports which LAAG attempt to rely upon (see Cranfield University report at LAAG 8B Appendix 2 and LAAG 8A Appendix A) is misleading because it simply fails to address the nature of LAA, its ownership, and the portfolio of businesses it contains.  It leaves out of account the portfolio of businesses of FAL Aviation UK Ltd, Phoenix Aero Engineering which operates on site and the Lydd Golf Club and Driving Range where a major hotel development is planned.  It is the combination of these assets against which LAA’s profitability is assessed by the owners, and the comparative position is therefore more akin to airports like Bournemouth and Humberside which have income from ancillary activities.

5.65. But it is also misleading because it fails to consider the international position.  FAL Holdings is a long term investment by a multi-national and multi-sector conglomerate with a consolidated balance sheet, where the costs of owning an operational airport at Lydd which can be used by this company along with a smaller fleet of aircraft (as comparing the costs of using other airport) would need to be included and which LAAG simply ignore.

5.66. Moreover, each of the Airports relied upon by Cranfield have their own particular circumstances analysed by Congdon at LAA 4/D §3.6 which render the type of comparison made with Lydd facile.  The position is that Congdon, of the independent York Aviation, has fully assessed the position and her expert assessment that Lydd’s operations with the other revenue earning activities will be financially sustainable for the developments proposed. 

5.67. However the point is misconceived in principle as well.  Even if there were to be any issue of operating viably at the maximum level for which permission is sought (which the evidence from Congdon demonstrates there is not), then there would be no basis for objection to the proposal anyway.  Either the proposal would operate unprofitably, or it would not operate at all.  Of course that would plainly not alter the restrictions on operations that would have been imposed.  Any future proposal to expand operations (for whatever reason) would have been subject to assessment and consent pursuant to an application.  Thus it is not even necessary to refute this factual claim by LAAG.  But Congdon has in fact done so anyway.

5.68. LAAG has also asserted that in light of what it alleges to be a future lack of profitability, it is necessary to assess LAA’s proposals assuming 2mppa as set out in an informal MasterPlan produced by the Airport in 2003.  However LAAG do not adduce the Master Plan before the inquiry, it is not a Master Plan that has any status, it dates from 2003 (since when – per Congdon- the aviation industry has gone through a transformation), and it simply does not represent what the Applicant is seeking permission for.  As Congdon points out, there is no basis for assessing a planning application for one form of development on the basis of future aspirations contained in a Master Plan which forms no part of that that development: see eg Bristol Airport’s development proposal for expansion capped to 10mppa assessed on that basis, notwithstanding a Master Plan aspiration for 12.5mppa
.  The same point applies to refute CPRE (Lloyd’s) illogical claim that the absence of an up to date Master Plan results in conflict with T9 of the RSS.  This in fact only refers to taking account master plans produced in accordance with the White Paper.  There was no requirement for Lydd to produce such a Master Plan at all
.

Socio-Economic Impact.

5.69. Having carried out a robust and conservative assessment of activity with and without the development, an assessment of the socio-economic impacts is given in accordance with established methodologies which have not been challenged.

5.70. Again, it is not possible to set out all the data and science which underpins this which is explained in Congdon’s evidence, but it is sufficient here to summarise the key results of the additional benefits that demonstrate the potency of what is proposed for economic regeneration.

5.71. In the lower growth scenario, LAA would provide an additional 90 direct (60) and indirect and induced jobs (30) over the current situation, with the runway extension in operation with 300,000 ppa at 2023.  With the passenger terminal operating at 500,000 ppa in 2023, these numbers rise to 200 direct (130) and indirect and induced jobs (60) over the current situation
.  

5.72. In the higher growth scenario, the same number of additional jobs over current would be achieved by the runway extension by 2021, and 200 additional jobs would be achieved by 2024 with the new terminal
.  

5.73. As compared with the likely future scenario without development, this would mean a minimum of 50-60 more jobs with 300,000ppa and 140-160 more jobs with 500,000 ppa than would otherwise be the case
. 

5.74. From this data, the Gross Value Added by the Applications can be calculated based on national data sources and sources.  Whereas current operations at LAA generate GVA to the local economy of just over £4 million per year, with the 300,000ppa this would rise to £7.4-7.5 million at current prices and £11.5 to £11.7 million with the new terminal
.

5.75. Moreover, Congdon has identified the structure of that new employment, offering a wide range of skills (contrary to the assertions of LAAG).  Its research for ACI Europe demonstrates that range
.  This is in addition to LAA’s initiative to support local employment.

5.76. With the developments proposed, Congdon has been conservative in her assessment of the passenger demand which would be attracted to LAA and therefore consequentially conservative in predicting the levels of job generation and other benefits.  The economic assessment she has conducted represents very much the low end of the potential spectrum, with potentially greater economic activity and job creation with the same level of operations and other effects in reality.

5.77. LAAG (Barton
) alone has sought to criticise the employment densities used within the original ES and has sought to compile her own assumptions by reference to other airports.  But as Congdon explained, employment densities are a function of the nature of traffic at an airport and its scale of operation, and densities will be typically higher at smaller airports due to inherent inefficiencies in handling smaller number of flights per day.  Congdon’s assessment took full account of employment densities at other airports.
  She has used robust densities, reducing over time, to reflect economies as passenger numbers increase, but Barton’s use of 250 jobs per mppa is unrealistic and unsupportable by any valid comparator.

5.78. Barton also sought to criticise job creation by contending that operations would be likely to be seasonal.  But this displays the same lack of understanding of the way in which these calculations are done.  As Congdon has confirmed, the majority of jobs will be on a year round basis, whereas seasonal temporary staff are already factored into the densities.  The jobs presented are therefore those on a full time equivalent basis taking into account patterns of seasonality
.

5.79. Finally, Barton also sought to criticise the assessments of job creation (that are standard practice using established methodology in cases of this kind) by reference to a document published by Brian Sewill (an anti-aviation campaigner) as dealt with further below.  The inapplicability of these criticisms to LAA and its development proposals, as well as the naïve and flawed nature of the criticisms anyway, are comprehensively covered by Congdon in Rebuttal
.  These wider criticisms of aviation policy at a national level are not matters for this inquiry; but it is obvious that the points made are flawed at a basic level anyway for the reasons Congdon gives.

5.80. Given the context of the relatively poor performance of the area, and the identified need for the regeneration, exacerbated by potential loss of employment from Dungeness in the future, Congdon is in no doubt that the beneficial contribution that the proposed development is likely to make is likely to be significant.  The figures themselves tell a compelling story.

5.81. Again, LAAG’s attempts to compare the jobs that would be created by LAA as against jobs that would be created if Dungeness C were to occur (despite the draft NPS) is misleading as it is clear that this is not an either/or situation.  The jobs at LAA proposed real jobs which would occur whether or not Dungeness C took place, and the development proposals will not affect Dungeness C in any way.  Moreover, Dungeness C’s exclusion from the NPS
 has nothing to do with LAA or its aspirations. Indeed the Government rightly dismissed concerns of this kind and the NII has carefully analysed the position and concluded that the proposed expansion is acceptable given the exclusion zone that exists
.

5.82. None of the above analysis yet factors in the significant positive effects to be felt from inbound tourism with passenger operations functioning at LAA.  Again, based on CAA data, the inbound tourism can be projected for both international and domestic visitors along with the additional expenditure. 

5.83. In the lower growth scenario at 300,000 ppa with the runway extension, LAA would be expected to handle about 26,000 international and 33,000 inbound passengers, supporting £8.9 million of expenditure in the catchment area economy and supporting approximately 207 jobs in the tourism industry.  In the higher growth scenario, these figures would be 28,000 and 36,000 international and domestic inbound passengers and £9.7million respectively.

5.84. In the lower growth scenario at 500,000ppa with the terminal building, the figures are 37,000 international and 38,000 domestic inbound passengers supporting £11.7 million expenditure in the local catchment area and around 273 jobs in the tourism industry.  In the higher growth scenario, this would be 38,000 international and 40,000 domestic inbound passengers with £11.9 million expenditure and 278 jobs in the tourism industry.  If one strips out visitors that might have come to the area in any event, the resulting net figures for these ranges from £1.3 million - £4.1 million additional expenditure supporting 33-96 additional tourism jobs with the runway extension, and £2.0 million to £3.6 million additional expenditure supporting 47-84 jobs in tourism
.

5.85. In an area such as this, where the prospects of any significant regeneration remain precarious and there is a clear need for such positive investment, these are substantial increases.

5.86. LAAG, CPRE and RSPB have variously asserted that the development would potentially make the area less attractive to tourism, and so tourism-related jobs should be netted off.  The lack of any substance to these concerns is demonstrated in the evidence on specific topics, such as noise, landscape and visual effects and ornithology.  It simply fails to grapple with the maximum level of operations proposed (8 departures and 8 arrivals on a busy summer day when the operations are operating at full capacity) which is a very small amount of additional activity anyway.  These claims simply ignore the important benefits of accessibility to the area, thereby promoting tourism. As Gomes candidly accepted, if the concerns about impacts on ornithological effects were overcome, then he would logically positively support the proposals in terms of opportunities they provided for jobs and improving accessibility to the area.  It is one of Gomes’ and RSPB’s aspirations to increase visitor numbers to the Reserve significantly, and they already seek to attract domestic and international tourists in this regard.

5.87. As to the effects on caravan sites, the idea that there would be any appreciable loss of amenity is simply untenable.  It is significant that LAAG’s attempts to generate concerted objection by caravan site operators in this regard were unsuccessful. Indeed many such operators rightly recognise that the operations could only serve to enhance the tourism prospects for their own business.

5.88. LAAG have claimed that LAA would, however, worsen a “tourism deficit” and she seeks to rely upon a document entitled Airport Jobs: false hopes, cruel hoax.
  This document is not objective.  It is written by an anti-aviation campaigner in respect of London Gatwick and published by anti-aviation lobbying groups. There is an agenda to attack aviation as a whole and its benefits to the economy.  This runs directly counter to established Government policy (underpinned by extensive research showing the benefits of aviation).  Moreover, the analysis is simply not applicable to an airport like LAA which is seeking to meet local demand that would be met by other airports elsewhere if not at LAA and there would only be a small level of stimulation anyway
.  It is also clearly not true to make the facile assumption that if tourists were not to fly abroad, they would spend their money locally on tourism.  To the contrary, it might well result in other consumer behaviour of expenditure on other goods (whether abroad or otherwise).  Moreover, the argument fails to place any weight on the importance of overseas leisure travel that is recognised in the White Paper, and the benefits to this sector of the UK’s economy (both in tourism and aviation)
.

User Benefits

5.89. The Applicant has also been able to assess other user benefits arising from the proposals which result in monetised savings used in transport economic to assess the economic welfare benefits.  However this calculation is also of basic importance in addressing the sustainability of what is proposed in reducing the amount of travel by car by existing and future passengers who will continue to access international flights from other airports if not locally.  Based on a series of robust assumptions, the cumulative journey time savings would have a discounted monetised costs savings of between £6,710,998 - £7,393,227 for the runway extension alone and £8,055,470 - £10,134,914 with the terminal building.  This represents a monetised cost of significant journey time savings, as well as the sustainable consequence of reduction in journeys on the roads in Kent (as dealt with in relation to the transport topic).  This savings may also be supplemented by costs reductions in flights.

5.90. The economic impacts are summarised in Table 6.4 of Congdon’s proof of evidence (for ease of reference)
.

5.91. Finally, there are likely to be a number of wider economic impacts which are difficult to quantify.    The increase benefits in journey times are likely to improve business productivity.  The improved air service connectivity is likely to stimulate the economy and make the area better connected to exploit opportunities, and the existence of the operations is likely to be pre-requisite for the area for certain types of investments
.

5.92. It is therefore unsurprising to find almost unanimous support for these development proposals from those with experience and knowledge of economics or with responsibilities for fostering the economic regeneration of the area, such as the Chambers of Commerce.  With the future of Dungeness Power Stations as it is, LAA’s development represents one of the last and most significant opportunities for sustaining significant economic activity in the immediate local area, and an important asset for the wider area’s prospects.

6. Climate Change

6.1. The issue of climate change was originally raised as a potential objection by CPRE and RSPB.  The Applicant produced evidence on the topic both directly, from Mr Coventry and in relation to policy and aviation and air quality matters through Ms Congdon, Mr McGrath and Dr Bethan Tuckett-Jones.
6.2. Both CPRE and RSPB withdrew any reliance upon this topic as a matter for oral evidence and have asked it to be dealt with by way of “written representations”, even though the Applicant has tendered its witnesses on this topic and there was previously a slot for the topic at the inquiry where any claims being made by CPRE and RSPB could have been properly tested.  The only question that was raised when Mr Coventry was tendered for questioning was from the Inspector who sought clarification as to the baseline year used to calculate current emissions.  This clarification was provided by Mr Coventry in his Note to the Inquiry as requested
.  He identifies the data used for the Scopes 1-3b and why those figures were used.
6.3. CPRE and RSPB’s withdrawal of this topic from public ventilation at the inquiry and refuge in the written representations process is because they recognise that objection on this basis is unsustainable in reality.  Mr Coventry’s evidence on this topic has gone unchallenged and you are referred to it in full, including Mr Coventry’s Rebuttal of CPRE’s evidence and RSPB’s Written Representations document
.
6.4. The unchallenged position at the close of the inquiry can therefore be briefly summarised as follows:
6.4.1. The effects of the proposals in terms of air quality, both in relation to the construction of the development and the activities at the airport (both from aircraft and ground activity) have been fully assessed and demonstrated to be satisfactory both in terms of human health and the environment
.
6.4.2. The proposed numbers of aircraft movements for the development, even if they were in fact all to represent new growth (which Ms Congdon has explained would not be the case) represents only a very tiny percentage (0.25%) of the UK air transport movements that can be accommodated within the 60% demand growth that is consistent with meeting the UK’s 2050 target of capping emissions to 2005 levels as identified by CCC
.
6.4.3. The carbon footprint of the development proposals in terms of all the activities with running the development proposal at its fully capacity have been thoroughly assessed by the Applicant as shown in Mr Coventry’s evidence
, using the Guidance Manual: Airport Greenhouse Gas Emissions Management from the Airports Council International (2009). His (unchallenged) calculations are that they yield a 7,500 tonnes CO2 per annum footprint for passenger transport operating at full capacity, based on the forecasting of Ms Congdon and the modal split analysis provided by Mr Sowerby. If these passengers were to fly from LGW instead of the Airport in accordance with the catchment modelling from Ms Congdon, the additional annual carbon footprint from travelling to LGW would be approximately 13,000 tonnes CO2 per annum assuming the same modal split.  The development at Lydd would therefore potentially result in a net reduction of 6,000 tonnes CO2 per annum when operating at capacity, simply from travel patterns of the relevant catchment users.
6.4.4. None of these calculations factor in the actual savings in emissions that would also occur from the Landing Take Off cycle of an aircraft which are likely to be substantially greater from use of LGW than at Lydd.  LGW air traffic involves significant holding times both in the air and on the stand, and longer taxiing distances, which simply would not occur at Lydd, because LAA is significantly closer to LGW
.
6.4.5.  It is Government policy and practice that carbon emissions from aviation movements are more properly dealt with in the forthcoming EU Trading Emissions Scheme (see the decision of the Secretaries of State in the Farnborough decision
) and are therefore not a significant factor in relation to such planning decisions.  Any contrary approach to this proposal would be both inconsistent and irrational given that reasoning. Moreover, the growth of smaller regional airports of this scale is not constrained by the emissions targets for 2050.  The Government’s approach in this regard to the Climate Change Act 2008 and the Report of the CCC have been upheld as lawful
.
6.4.6. If aircraft emissions are excluded from the calculations in accordance with that approach, the savings in carbon emissions that would occur from using the airport for such travel (rather than passengers travelling to LGW or further afield) would be nearly twice the carbon footprint of operating the Airport
.  The development proposals are therefore consistent with the carbon reduction policy of PPS 1 supplement and all of the policy framework that has been addressed by Ms Congdon and Mr Coventry in their proofs of evidence.
6.4.7. The Terminal Building development would be constructed to meet BREEAM Very Good (nearly Excellent) rating and the renewable low carbon measures would make a valuable contribution to meeting a 10% renewable energy target and there is confidence that it would meet that target.
6.4.8. The Application proposals are further supported by a Carbon Management Report
 identifying LAA’s commitment to minimising its own carbon footprint by such a plan.
6.4.9. RSPB’s reliance upon the Hillingdon judgment as a basis for objection is misconceived.  There is nothing in that decision which conflicts with what is set out above.  RSPB’s approach does not reflect the Government’s policy and practice, or the lawfulness of that practice and policy that can be seen from R(Griffin).  CPRE’s criticisms of the modelling work have not been put to Mr Coventry, and are misconceived for the reasons he has given in LAA 11/D.  Moreover, the comparison with train travel journeys is not only overstated, but is inapposite given the likely destinations to be served by the airport, and travel behaviour to those destinations with journey times
.
6.5. Accordingly, there is no basis for objection to the proposal in relation to climate change and sustainability.  To the contrary, the Applicant has demonstrated that the grant of planning permission for these development proposals would in fact result in a significant net reduction in carbon emissions as a result of the more sustainable travel patterns that would occur for passengers using air transport in the catchment area, where the emissions from aircraft in flight would be likely to occur in any event, but will be dealt with anyway under the EU Emissions Trading Scheme.  The proposals therefore represents both a highly sustainable enhancement of the future situation.
6.6. In its closing submissions on the topic of Climate Change, RSPB now assert that the Government has accepted or adopted the RSPB’s position that growth in aviation is not consistent with the wider CC goals.  They purport to glean this from a comment in the foreword to the Government’s Consultation Document dated March 2011. This contention is not supported by the document upon which they rely, but more glaringly, RSPB fails to deal with the Government’s Response to the Committee on Climate Change published on 25 August 2011
 which sets out the Government’s actual position regarding aviation growth and the way in which emissions will be dealt with under the EU Emissions Trading Scheme, and the Government’s revised aviation growth forecast figures
, all of which are dealt with in Louise Congdon’s Note to the Inquiry
.  These confirm the correctness of the approach set out above, as well as consistency with the approach adopted in the Farnborough decision.
6.7. RSPB’s submissions are therefore misplaced..  No context is provided to the reference to comments from Sullivan LJ refusing permission for the Claimants to pursue their arguments on climate change anyway.  But from what is included, it is clear that Sullivan LJ was identifying the importance of considering the up-to-date response of the Government and Government policy in decisions (an unsurprising proposition). That is precisely what the Applicant has done above, but not what RSPB has done in its submissions which ignore the Government’s publication on 25 August 2011.
7. Flood Risk

7.1. Although this was an issue raised by CPRE, the reality is that is not an issue at all and there is no proper basis for objection that has been advanced.
7.2. The development proposals were the subject of careful examination of any potential floodrisk issues at the time the Applications were submitted for consideration by SDC in December 2006.  It will be remembered that the 300,000ppa Application relates to the extension of the runway only (with no change to the existing passenger terminal), and the 500,000 ppa Application relates to the construction of a new terminal building.
7.3.  The approved Flood Risk Assessments for the two Applications at that time
 recommended that a Drainage Strategy be prepared for the Applications.
7.4. This Drainage Strategy was subsequently drawn up by WSP, the Applicant’s expert flood and drainage consultants
.  This was then approved by the Romney March Area Internal Drainage Board (RMAIDB).  The subsequent technical engineering details of the replacement drainage ditches to produce suitable and enhanced habitat for species of concern have also been similarly approved.
7.5. Since the time that the Applications were submitted, PPS25 Development and Flood Risk 2010 has been published
.  This represents the current national planning policy with respect to flood risk, and sets out processes to be undertaken for the assessment of risk in respect of development, to ensure floodrisk is taken into account and to avoid inappropriate development in areas at risk of flooding and to direct development away from areas at highest risk
. It refers to Regional and Strategic Flood Risk Assessments and Management Plans prepared by the EA for these purposes.
7.6. The Applications have subsequently been reassessed in an Updated FRA
, in light of PPS25 which applies the guidance within it, taking full account of (amongst other things) the EA’s South Foreland to Beachy Head Shoreline Management Plan (2006)
 and its Folkestone to Cliff End Flood and Erosion Management Strategy (2008)
 and Shepway District Council’s Strategic Flood Risk Assessment (2009)
.  The EA’s documents confirm that the overall strategic management policy for tidal defences to the coastal cell where the Airport is located are required to provide a standard of protection which meets the 0.5% probability standard required by PPS25 for the next 25 years. On this basis, any assessment of flood risk should assume that these defences provide adequate defence
.
7.7. The Updated FRA for the Applications confirms that there is no basis for objection on grounds of floodrisk.  It identifies that the primary source of any flood risk would be tidal.  The fluvial risk and groundwater risk is managed by the RMAIDB through the land drainage system, and the RMAIDB has no record of flooding at the Airport within their records
.  The baseline tidal flood risk for the area identified in the SFRA is overly robust for use for a site specific flood risk assessment for the reasons given by Mr Mead
.  However the flood hazard has been modelled taking account of the SFRA in a number of scenarios.   
7.8. The assessment demonstrates that there would be no flood risk for a terminal built with a minimum floor level of 3.5m AOD even if the strategic defences were not maintained in the way identified in the current policy, assuming a single breach of the defence of 100m to the east of the Airport
.  Likewise the new Terminal would provide a safe refuge either on the ground or first floor in the event of a similar breach of 100m to the south of the Airport
.  However, given the presence of Lydd town between such a potential source of flooding, a rapid repair would be anticipated in any event.
7.9. The Airport’s runway extension is located in Flood Zone 1, and Flood Zones 1, 2 and 3a for the terminal building today, and benefits from the existing coastal defences. The Airport is to be classified as a less vulnerable use under PPS25, and the  development proposals fully satisfy the Sequential Test in PSS25 as a permitted land use in Flood Zone 3a having regard to Shepway’s SFRA
.
7.10. Even if, contrary to the above, the Airport were to be classified as “essential infrastructure” under Table D2 PPS25 (which it is not), the exception test in PPS25 would be met anyway because of the development’s wider sustainability benefits to the community, the development within Flood Zone 3a is on brownfield land and there is no reasonably available alternative land at this existing operational airport and the FRA proves that any flood risk can be adequately mitigated and there is no increase in off-site flood risk
.  There are, of course, many examples of airports within flood risk areas.
7.11. In addition, the FRA includes a Flood Warning and Evacuation Plan notwithstanding that it has been identified that LAA is safe from flooding in the year 2115 having regard to existing policies in respect of flood defences.  The terminal building is designed in such a way so as to provide a safe refuge at either ground or first floor.  There are, in any event, blue light and ICT equipment on site.  LAA will have access to the EA’s three day flood risk forecast as well and managers would receive Flood Warnings..
7.12. SDC has consulted the Environment Agency and the Updated EA.  The EA has confirmed that subject to the imposition of conditions (which are not controversial), it has no objection to what is proposed.
7.13.  In these circumstances, it is difficult to understand what CPRE’s objections could have been. The nature of these first emerged on exchange of proofs of evidence from Furey and Dr Meaden
.  However it quickly became apparent that their points of criticism were misconceived.  They are either based upon disagreements with the policy approach to floodrisk at a national level (a matter not for debate at this inquiry) or basic misapprehensions as to the application of that policy. The criticisms were dealt with comprehensively in Mead’s Rebuttal Proof
.  In short:
7.13.1. Furey and Meaden’s contention that the impact of climate change is greater than previously thought is simply wrong.  In fact, so far as the FRA for these Applications was concerned, the opposite was the case. The UKCIPO2 climate change predictions for south-east England used in the Shepway SFRA assumed a greater impact from climate change.  The subsequent UKCP09 Medium Emissions Scenario 95 percentile for the Airport area shows reduced predictions for the relevant location.
7.13.2. Furey and Meaden used the wrong description of the development for the purposes of PPS25, although Mead had in fact identified that Furey and Meaden’s wrong description made no difference on analysis.
7.13.3. Furey and Meaden had confused the effects of the standard of protection afforded by existing tidal defences in considering floodrisk.  The coincidental probability of a 0.5% tidal event and a 4 or 7% breach failure at the same time was 0.02% or 0.033% (ie a 1 in 5000 year or 1 in 3000 year event) respectively.  They also ignored the fact that it is EA policy to maintain the defences anyway.  Their criticisms of EA’s planned actions were also misconceived.
7.13.4. Furey and Meaden’s contentions on groundwater were misconceived: the surface water drainage strategy has been approved by both the EA and RMAIDB and there was no evidence presented to show why the RMAIDB would not continue to manage the groundwater levels appropriately.
7.13.5. The attempt to make an analogy with Dungeness C was not possible to understand.
7.13.6. The contentions about overtopping, flood resilience and inundation were all incorrect.
7.14. It is therefore little wonder that CPRE signed a Statement of Common Ground on the morning of the start of this topic that the floodrisk issues were to be dealt with
.  Paragraph 2.2 sets out a long list of matters which CPRE conceded in light of the evidence that has been given by Mead and the EA’s satisfaction with the FRA.  The agreed items are too long to list here, but you will see that they include the fact that the FRA provides a PPS25 compliant evidence base for LAA and the EA’s confirmation that funds exist for their ongoing Beach Management Plan maintenance operations.  The other matters of agreement all further confirm in more detail that there is no valid objection to the proposal.
7.15. However CPRE were essentially seeking to maintain that extreme climate change scenarios outside those planned for in UKCP09 were relevant and should be taken into account and that a financial contribution ought to be made by the Airport to the EA’s flood defence management strategy, despite the fact that this is already subject to funding and it is clear that such funding is neither necessary nor directly related to the development at the LAA.
7.16. It quickly became apparent in the course of oral evidence given by Furey and Meaden that CPRE was no longer maintaining any real case of objection to the development on floodrisk grounds.  CPRE’s XX of Mead did not result in any change to his evidence.  Dr Meaden confirmed that he was not resiling from the SOCG
 and there was no disagreement with the Shepway SFRA.  The FRA modelling was not challenged.  They accepted the EA did not object and Dr Meaden’s real bone of contention appeared to be with the EA in its approach to its coastal defence funding rather than any objection to the development proposals. Indeed, Meaden confirmed that he was not saying that the proposals should be refused due to flood risk, but he was trying to get the Airport to contribute to the cost of building flood defences that the Government had already identified would need to be built in any event (ie unrelated to the development)
.  It is clear that this last contention flies in the face of planning policy and the approach to contributions.
7.17. Likewise Furey confirmed that he had no criticism of the SFRA in any respect, he accepted the Airport was commercial development with a design life for 50 years for these purposes, and that was how the SS should assess flood risk.  He accepted that flood risk was an issue of public safety under PPS25, there was no suggestion the development would increase flood risk elsewhere and it was not suggested there would be any harm to public safety from the development.  Moreover, given the proposed design of the terminal in terms of providing refuge areas, he agreed that in these terms it should be developed and that such was to be welcomed
.  He too agreed that he was really seeking a contribution for a scheme which would have to be carried out in any event, and that in terms of flooding and public safety his issues were a non-point.  
7.18. When the relevant tests from Regulation 122 of the CIL Regulations were put to him regarding his case on a contribution, he accepted that there was no direct relationship between the flood defences and the Airport and no impact on human health from the development, and that the contribution he sought was not necessary to make development acceptable in planning terms
.  As to flood scenarios, he was unable to identify any good reason for the Inspector and Secretary of State to depart from the Government advice to use CIP02 and CP09 for the calculations and to look at CP09 for assessment of budgeting and advice from the EA and DEFRA.  He then agreed to produce a combined note considering a 60 year lifetime for the development, using CPO2 figures in contrast to CP09 figures.
7.19. That note was subsequently produced as CPRE/07/G.  It further confirms, if further confirmation were needed, that CPRE’s objection has sunk without trace.  Furey confirms that in fact the Applicant’s floodrisk assessment has been robust when compared with the recommendations of the SFRA, and the EA’s lack of objection provides reassurance that a technical analysis based on UKCIP02 with sea level 570mm lower than that used in the SFRA would still show the development to be acceptable, as indeed LAA would be shown to be at a reduced level of hazard
.  This point is in fact obvious from the previous material that had already been presented, but this latest document at least confirms that CPRE itself has now understood the position as well.
7.20. The document continues to assert concern about a catastrophic flood event, and long term climate change (despite the assumptions that are already built into the modelling) and concerns about funding of key coastal flood defences.  But these concerns remain unparticularised and unsubstantiated.  In any event, CPRE go on to acknowledge that the work done by WSP and the Applicant demonstrates compliance with current planning policy and they recognise that the EA has not objected to the Applications with the conditions proposed.
7.21. Since that evidence was given, the EA has published further guidance on the use of UKCP09 “Adapting to Climate Change: Advice for Flood and Coastal Erosion Risk Management Authorities”.  This has been produced to the inquiry with a Note on its main effects by Mr Mead
.  This sets out advice on the use of the UKCP09 Medium Growth 95th percentile, showing a reduction for 60 years in the originally predicted sea level rise of 121mm, which would amount to a reduction from the SFRA’s use of the UKCIP02 figures of 495mm.  Accordingly applying the EA’s latest guidance and UKCP09 data (which Mr Mead had already shown in his evidence), it can be seen that the SFRA data and modelling done using it was extremely precautionary anyway, and represented an overestimate of sea level rise of 495mm compared with the latest data that it is the EA policy now to use.  This represents yet further proof that there is absolutely no basis for objection in respect of flood risk.  We therefore invite you to report to the Secretary of State accordingly.
8. Landscape, Visual Effects and Tranquillity

8.1. It is convenient to deal with these themes under the same heading in the way that they were also considered at the inquiry. As part of the assessment of these development proposals, the Applicant has followed well-established practice and methodology in providing detailed assessments of the proposal in terms of (amongst other things), noise, landscape and visual effects and cultural heritage.  These assessments have been carried out by professional experts in these areas and the judgments reached have been reviewed and considered separately by the SDC.
8.2. Noise is dealt with separately above. Cultural heritage is dealt with in the environmental information and the assessments have not been materially challenged. But in any event any effects on interests of cultural heritage have also been considered in the wider landscape and visual assessments and evidence which the inquiry has heard and is dealt with below.
8.3. Natural England advances no objection on grounds of landscape or visual effects (or tranquillity). RSPB originally stated that it intended to XX Mr Self, the Applicant’s landscape and visual expert witness.  However it subsequently decided not to do so and it has not challenged the evidence that there will be no material adverse effects from what is proposed to justify refusal of planning permission
. LAAG and CPRE are the only Rule 6 parties that have formally sought to pursue an objection based on these grounds, although LAAG’s objection is essentially derivative and reliant upon the same points made by CPRE. However it is instructive to recall the nature of that objection as clarified at the inquiry:
8.3.1. CPRE’s cultural heritage / landscape and visual effect witness, Mr Levinson, confirmed that CPRE was not identifying any material concern from the built form of what is proposed, ie the runway extension or the terminal building or any other infrastructure.  CPRE’s concern related to the effects of aircraft in flight
.
8.3.2. Levinson also confirmed that he and CPRE were not in fact pursuing any objection to the visual effects of aircraft in flight
.  This is not surprising given the potency of the data that visually the difference between a B737-800 that might be flown in the future and a Gulfstream as flown now are negligible.
8.3.3. CPRE’s concern effectively related to perceived effects on the cultural landscape/heritage of the area, and on “tranquillity” from the aircraft flying in this locality.  
8.4. In those circumstances, it is not necessary to spend any material time in closing submissions in reciting why the criticisms made of the landscape / visual assessments were not justified. The assessments contained in the Environmental Statements and Updates, and that carried out separately by Clive Self Dip LA CMLI MA (Urb Des) were undertaken in accordance with the Landscape Institute’s ‘Guidelines for Landscape and Visual Impact Assessment’, fully described in LAA /10/C Appendix D
.
8.5. The assessment follow well-established principles to provide a comprehensive appraisal of the effects of the development proposed in landscape and visual terms. They are comprehensive and reliable and include consideration of the cultural heritage aspects of the locality.  The various criticisms made by Levinson in his evidence of Mr Self’s assessments were in fact without substance and appeared to relate more to the form of words used in his proof, or with the overall judgments, than to the methodology
.  What is more, the assessments undertaken took full and proper account of all relevant policy designations of the landscape areas, a physical assessment of the landscape, and assessments of landscape character such as that contained in the Character of England: Landscape, Wildlife and Natural Features 1999
. 
8.6. Having conducted those exercise, both the authors of the assessment in the Environmental Statements and Mr Self conducting his own assessment concluded that neither the built form proposed, nor the activity that would occur in consequence (assuming the developments to be operating at their capacity) would cause any material landscape or visual harm. As noted above, the conclusions in respect of the built form are not challenged.  As to the effects of aviation, the extent of the challenge made was very limited, but is unjustified.  What can be noted from the outset, however, is that the conclusions reached were very robust.  Mr Self explained, for example, that he proceeded on the basis of comparing the future development scenarios as against the current level of operations at the moment, and without factoring in any natural increases in aviation activity that are predicted to occur at the airport in any event.  Once any such activity is taken into account, the conclusions he reached inevitably become all the more unassailable.
8.7. Turning to the issue of cultural heritage / cultural landscape, the thrust of CPRE’s contention was an assertion that aviation activity would somehow damage the cultural landscape or perception of the Romney Marsh area.  Levinson referred to a wide array of cultural material which draws on the Romney Marsh area as a source of inspiration in varying ways. This includes inspiration from both natural and man-made features, the most prominent he referred to in the latter category being the Dungeness Power Stations themselves which had proved to be a source of beauty to some but obviously not for others (demonstrating the maxim that beauty is indeed in the eye of the beholder).
8.8.    However he candidly accepted in XX that his cultural survey or overview failed to include any recognition of the airport itself as part of that area and cultural fabric.  He accepted that it was in fact necessarily the case that the airport was a component of the cultural heritage of the area and was viewed as such by many people. He agreed he should have included it and recognised it as such as part of the area’s rich and diverse cultural heritage.  He was clearly right to do so.  The airport has been in existence on Romney Marsh for over half a century.  Indeed it has been a feature of the area for considerably longer than the power stations.  Moreover, aviation activity from the airport has been an integral part of that fact.   As the history of the airport shows, aviation activity of far greater levels by very large much noisier aircraft (eg the cross-channel car service) is part of the cultural history of the area and would be valued by many.  There is therefore simply no basis at all for treating continuation of aviation activity, at levels significantly below historic levels and with more modern quieter aircraft, as in fact changing the cultural landscape.  Indeed it is in fact a continuation of that cultural landscape. 
8.9. The second important acknowledgement that was made by Levinson in XX was that in all the cultural material he had examined, there was not a single suggestion that the presence of the airport and the aviation activity of the past had ever previously caused any harm to the cultural landscape of the area, the perception of the area or its attraction to artists and visitors alike.  Thus, for example, whilst LAAG and Levinson referred to use of the area generally for film-making or photo shoots
, neither were able to point to any harm that had ever previously been caused to such activities over the history of the airport. The airport is not identified as a detractor now or in the past in any landscape character documents (in contrast to things like the firing ranges)
. Nor is there any rational reason why the proposed development would have such an effect in the future.
8.10. Thirdly, Levinson’s evidence in fact related to many wider areas, such as the shore near the power station or the Dungeness Shingles which are not in fact going to be overflown in consequence of the development proposal at all.  This, of course, contrasts with the historic position where these areas could previously have been overflown when the airport was operating at much higher levels and the flightpaths were not restricted; yet no impacts on the cultural landscape have ever previously been identified.
8.11. On any objective analysis, there is no reason to believe that the development proposals would have any material adverse effect on any of the cultural history / heritage or landscape of the area, and this concern by CPRE is not justified nor has it been properly appraised in light of the existing and historic presence of the airport in this location.
8.12. In this respect, it must be remembered that the 1992 Permission gave consent for a greater scale of operations than is currently being proposed.  This therefore not only forms part of the relevant history (cultural or otherwise), but it is also demonstrative of the fact that there was no proper basis for objection to that proposal involving a greater number of aircraft (including in particular jet aircraft movements) in terms of landscape or visual effects or cultural landscape grounds then.  No one has identified any material change in circumstances since then which could alter that conclusion.  To the contrary, the only differences of any materiality are ones which strengthen the lack of objection on these grounds, eg the absence of flightpath D4 in the current proposals across the southerly area to which Levinson has referred, the smaller number of movements, the use of quieter aircraft, and the caps on other activity such as night time use.
8.13. In these circumstances, it is unnecessary to go into the details of why the objection of CPRE put forward by Mr Levinson would have needed to be treated with great caution anyway;  but it will be noted (amongst other things that: (a) he explained with pride that he was a NIMBY, (sharing that badge of honour with among others Ms Barton);  (b) what is more, he moved into the area in March 2007 when the proposals for the airport were already before the Council, and proposals for the airport were well-known and he knew of the 1992 consent; (c) his assertions about harm to all businesses were indeed assertions by him and did not represent views that had previously been expressed (eg by some caravan site owners) that there would in fact be potential positive benefits for tourism businesses from the proposals; and (d) he was motivated by a concern that this proposal was what he considered to be a thin edge of the wedge, and that he was really concerned about the effect of expansion of the airport to 2mppa.  This is not the proposal in either of the Applications. 
8.14.  Turning to the issue of “tranquillity”, CPRE’s case on this topic was split.  Mr Lloyd sought to deal with issues of “policy”.  Mr Willis purported to advance the objection based on CPRE’s assessment of the impacts of the proposal on “tranquillity”, although he also sought to deal with issues of “policy” as well.  It is convenient to deal with the issue of policy, and then the issue of assessment in that order. 

8.15.  It now appears to be accepted that the concept of “tranquillity” is not one which is either defined in any relevant policy applicable to this development, nor is it applied as a policy test.  Self correctly identified that the concept of “tranquillity” is nebulous and its meaning is vague for the purposes of making assessments hence why it is not something which features in the policy framework applicable here.  Self likewise identified that it is often interpreted or applied as a wider label to things like questions of noise.  But whatever its particular ingredients are taken to be, the essential ingredients have all been assessed in the normal way in this case through the comprehensive assessments that accompanied this application, with matters such as noise, landscape and visual effects, cultural heritage all addressed.
8.16. CPRE have sought to criticise the Applicant for the absence of a separate “tranquillity” assessment. There is no warrant for doing so.  No need for such a “tranquillity” assessment has ever been identified by SDC or any other statutory consultee.  No requirement for a separate “tranquillity” assessment exists in any relevant policy document. CPRE has persistently failed to explain how such an assessment would be performed in a way which is different in substance to the assessments that have been carried out in terms of noise, landscape and visual effects and cultural heritage.  And the “tranquillity” assessment that CPRE has purported to perform is utterly meaningless as will be shown below.
8.17. The high-water mark of CPRE’s case on policy is that the word “tranquillity” or “tranquil” appears in the South East Plan and the Rural White Paper (as well as other policy documents which do not apply to this area in Shepway).  But inspection of these references only serves to demonstrate the correctness of Self’s analysis that tranquillity is normally referred to as an aspect of the noise environment. Thus, for example, in the South East Plan the only two such references are: (1) in the Table under §9.2
 where the reference to “maintaining tranquil areas” is put under the category of “NOISE” and the reader is expressly referred to Policy NRM10 which deals with noise
; and (2) at paragraph 11.2 where reference is made to the tranquillity of the countryside, but read with the preceding reference, again is referable to the noise environment.
8.18. Lloyd has sought to refer to or rely upon other policy documents which are not in fact applicable to this area or the policy context, such as those for the Northumberland National Park or the Dover Core Strategy, but these are not policies that have been formulated for this area, either in the development plan or otherwise.  And again, the concept of “tranquillity” used in such documents is not defined in a way which would make any different assessment to those in fact already carried out by the Applicant necessary.
8.19. CPRE has also sought to rely upon the Written Statement of the Kent Downs AONB Executive
.  The Executive chose not to appear at the inquiry, and therefore they could not be cross-examined on that Statement which contains numerous errors and misapprehensions which are dealt with in the Applicant’s Written Response from Mr Self
 to which you are referred in full.  But as to their reference to appeal or local plan decisions where it is said that the issue of tranquillity was a determining factor, these have each been analysed in Mr Self’s response and they in fact demonstrate that the term “tranquillity” as used in those decisions is in fact used as an alternative label or description of the very things which have been assessed by the Applicant in the normal way in this case, and are normally used as a description of the noise environment.  
8.20. Moreover, the significant factual differences of each of those decisions and the development for which permission or an allocation was sought are set out in full in Mr Self’s response which the Executive unfortunately did not either recognise or draw attention to.  Thus, for example, the Suffolk Coasts and Heaths AONB Local Plan report concerned a proposal to start up a new airport for civil use of undefined scale on land within the AONB itself, where that land had been a former military base previously but was no longer in use.  These development proposals involve no such thing.  The airport is an existing airport which has always been in civil aviation use, it is a limited proposal consistent with planning permission that has already been granted, and it is not in an AONB.  The Sussex Downs AONB decision was for the creation of an airfield immediately adjoining the AONB and visible from it, where the proposal was rejected in that case because of the impact of the noise on the immediate area.  There is no reliance upon some separate notion of tranquillity and again the proposal concerned the creation of a new airfield use on land immediately affecting an AONB.  The Exmoor National Park decision concerned yet another proposal to create a landing strip within a remote area of a National Park which was again not found to be an acceptable change in that location; again, it had nothing to do with a proposal to continue the use of an existing airport with a long history of aviation use (including the 1992 permission) which does not lie within a National Park or an AONB.  The Inspector in the Exmoor National Park decision referred to “tranquillity and quietness”, but the reasoning which follows to explain this is in fact directly concerned with noise.  The same points of distinction generally apply to the North Wessex Downs AONB decision for the intensification of an existing airstrip for microlight use where the airstrip lay within the AONB, and the Inspector concluded that the noise increases from those aircraft would not be acceptable to that particular area.
8.21. In this regard, it is also convenient to note that the Executive’s appraisal of the development proposal and its effects on the Kent Downs AONB is fundamentally inaccurate in a number of basic ways as identified by Self in LAA/18/A which demonstrate that the objection is not well-founded.  This has not been the subject of any further response from the Executive or CPRE, no doubt because the errors are accepted.  Amongst other things, the assertion that the Kent Downs AONB would be affected by “very noisy aircraft” flying at “low altitudes” is simply wrong.  None of the aircraft with which concern is being expressed would in fact be lower than 3,200 ft as they passed over the AONB, and many will be considerably higher and therefore there would not be any significant adverse effects at all.  Moreover the aircraft in question are not “very noisy”.  The effects of aircraft in that location have not “almost wholly ignored”, to the contrary they have been fully assessed in the environmental information and material from Mr Self on landscape and visual effects and Mr Perkins on noise, from which the absence of any significant effects can be seen.  The reliance upon the Guidance to the CAA on environmental objectives (December 2005) is not well founded as the CAA has not raised any objection to what is proposed, or suggested it would conflict with their environmental objectives, and whilst there would be flights below 7,000 ft over a part of the Kent Downs AONB, that is simply the case already under the established departure and arrival routes about which no one has ever previously complained, and the proposal does not materially alter the existing situation. 
8.22.  The Kent Downs AONB Executive refers to an assessment from Northumbria University, but the work commissioned is fundamentally flawed technically and factually and it is unfortunate that the Executive or the University did not check it for these basic errors.   It is completely wrong to suggest that fully laden aircraft approach the runway at shallower angles and will be lower in the sky, a premise which forms the basic starting point for the objection.   In fact all of the larger aircraft will follow the ILS with a standard 3.5 degree descent, regardless of their payload.  These aircraft will not be lower in the sky as asserted.  Likewise, the difference in heights during the approach to the escarpment have been misrepresented or misunderstood.  The actual height differential due to the land is only 320 feet, so the claim that aircraft would be at 2,100 ft on the northerly route, or at below 2,000 feet over the escarpment is completely wrong. The larger aircraft cannot use the NDB approach referred to for the 2,100 feet height referred to. As to the ILS approach, the difference of 320 feet from the escarpment means that the aircraft would be at a minimum height of 2,800 ft over the escarpment. This cannot create any material noise or visual effect and the Executive and University fail to explain how it would on an existing flightpath that already exists.  To the contrary, the Executive has proceeded on the flawed basis that such aircraft would be at less than 2,000 feet.  
8.23. The Executive then seek to rely upon the tranquillity mapping of the CPRE.  This is flawed for all the reasons set out below, but even if taken on its face, proves the very opposite to what is asserted.  The approach paths in question are over the area which is already shown to be the least “tranquil” areas within the AONB, which is unsurprising given that it lies over a relatively urbanised area of the escarpment with the employment area of Link Park, as well as the fact that these flightpaths are existing ones that have been in existence for many years.  This leads to the perverse assertion that because it is the least tranquil area, it is the most vulnerable.  
8.24. Finally, the Kent Downs AONB purports to provide its own analysis of noise levels in respect of the AONB.  But that too is basically flawed in fact and science, as explained by Mr Perkins in LAA 18/A with reference to his earlier evidence LAA 5/A and CD 1.41a and b.  The Executive equates LAmax or LAeq 40 secs events or noise readings with the 57dB 16 hour annual average levels for the onset of community annoyance which is comparing apples with pears and is seriously misleading.  They have completely misunderstood the noise environment that will exist and considered it be far worse than it actually would.  Likewise, the Executive’s attenuation formulae are impossible to validate, but the evidence is “demonstrably wrong” and again misleading.  As the accurate and complete scientific assessment demonstrates, there would in fact be no material change to the noise climate in the Kent Downs AONB from the proposals as a result of the development proposals.  Faced with these errors and corrections, it is hardly surprising that the Kent Downs AONB Executive has not responded or sought to justify its objection further.
8.25. Having dealt with the issue of policy on “tranquillity” and, along the way, the Kent Downs AONB Executive’s written statement, we return to CPRE’s attempts to rely upon “tranquillity” as if it were in fact a relevant free-standing aspect of policy which needs to be considered (which is not the case for the reasons given above).  The evidence in this regard was given by Mr Willis, an officer of CPRE. It proved to be an embarrassing misuse of a national mapping experiment that was never intended for this purpose and yielded the most bizarre results which CPRE had not checked and could not justify.
8.26. Mr Willis originally described himself as an expert in “tranquillity”, but then accepted that there was in fact no such acknowledged discipline and that in the various components of what he described as “tranquillity” such as landscape and visual impact assessments and noise, he had no relevant professional expertise at all in any of these areas
.
8.27. He explained that the sole basis behind CPRE’s objection on “tranquillity” grounds was a desk-based exercised involving use of CPRE’s national ‘Tranquillity Map’, identifying where the airport would be on the maps, and concluding that if you allowed more aviation in the area, it would be a bad thing because the area was shown as very tranquil.  He did not conduct any site visit.  He did not know the level of existing aviation use at the airport or what increases would occur.  He did not carry out any landscape character assessment or noise assessment.  It was simply an objection formulated in that way.

8.28.  Unfortunately, as he came to realise, the use of the ‘Tranquillity Map’ in this way was misconceived for any number of reasons, some of which are summarised below:
8.28.1. First, there is no policy basis or support for use of the CPRE ‘Tranquillity Map’ in this way.  Despite CPRE having experimented with such mapping over a period of 20 years, the position is that the use of such maps or the notion of tranquillity in this way has never been reflected in any policy by CPRE or any other body.  As became apparent, there is very good reason for this.
8.28.2. Secondly, as already identified above, not only was the exercise he conducted desk-based (ie without any knowledge or experience of the actual local area), it did not involve any assessment or judgment of either the current position with aviation activity and the future position with aviation activity, or things like questions of night activity, even if planning permission were to be refused.  Mr Willis accepted this was relevant, but recognised he had not dealt with. This is hardly an encouraging starting position.  But it got worse.
8.28.3. Thirdly, he agreed that he had no real knowledge of what was proposed in any event, by way of additional aviation activity.  His assessment (which is not in fact a realistic or accurate term to describe what he did) therefore does not even take account of the nature of the development proposal and the activity it would produce whether in absolute terms or by reference to what occurs there now or would occur in the future.  It is therefore impossible for him to have made any meaningful assessment of the actual effect of the proposal in terms of “tranquillity” (however that is judged) and whether it was materially affected.
8.28.4. Fourthly, he explained that the sole source of his objection was the ‘Tranquillity Map’ from CPRE. But quite apart from the fact that this involves no proper judgment of the actual effects, use of the Tranquillity Map in this way to object to specific developments is patently absurd.  As he eventually revealed, the nature of the inputs into the Tranquillity Map mean that it is simply unable to map the real situation at all for a specific area.  Thus Nuclear Power Stations, with their associated infrastructure, are not recognised.  The airport is not recognised.  The maps assume that no aviation activity is taking place there at all
.  All such development is simply categorised as ‘urban development’, whether it in fact be a small row of dwellings, an empty runway or a vast Nuclear Power Station structure in the middle of the landscape with electricity wires running towards it.  Mineral workings and security fencing are not recognised, despite these being identified as sources of intrusion in the Kent Landscape Character Document.  This leads to absurdity.  The logic of it, as he accepted, was that if this were in fact a planning application for a Nuclear Power Station on the site of the Airport (of whatever size), CPRE would not have objected in relation to tranquillity because the nature of the mapping inputs would mean this would simply register as no change
.  This was in circumstances where Willis himself describes tranquillity as “freedom from all man-made features”
.
8.28.5. Fifthly, in light of the above, the Tranquillity Map neither properly reflects the existing situation, nor is it able to reflect the future situation to assess effects of development.   This was graphically illustrated by the fact that, for example, the compound of the Nuclear Power Station at Dungeness, by any token likely to be perceived as noisy, highly industrial and affecting the tranquillity of the area, is currently rated on the Tranquillity Map as one of the most tranquil areas in the whole of the UK.  Hythe waterfront (a beachfront tourist destination), on the other hand, appears to share the tranquillity qualities of Central London.  This again is just absurd.  As Willis accepted, the Map has not been checked to consider such glaring absurdities.  No doubt it was never intended to be used for the purposes that it was now being used by CPRE in making an objection to this proposal.  But it is deeply regrettable that CPRE chose to advance an objection on this basis, and then to pursue it when Map itself is shown to be a fiction.
8.28.6. Sixthly, the ‘Tranquillity Map’ now produced follows on from earlier similar work by CPRE to map tranquillity using maps which showed disturbance.  These Maps are still published by CPRE on their website and are referred to as Intrusion Maps.  Willis failed to draw these to the Inquiry’s attention.  However, examination of these Maps show that the area in question around the Airport and Dungeness is in fact shown as an area which is already subject to significant intrusion in terms of tranquillity
.  This is unsurprising given the features on the ground. But even allowing for the fact that such Intrusion Maps are said not to incorporate positive views, it is impossible to reconcile the latest Tranquillity Map with the previous Intrusion Map. Dungeness, for example, suddenly moves from being in a location subject to significant intrusion (an obvious reality) to one of the most tranquil areas in the UK. The methodology behind such a transition is inexplicable.  The reliance upon consultation with the public is impenetrable and fails to explain who in fact applies weighted scores to particular areas on the map. No doubt the Nuclear Power Industry will be heartened by CPRE’s assessments. But unfortunately, the judgements are as incredible and unreliable as you would expect given the flawed methodology behind them.  It is not surprising to see that the Tranquillity Maps themselves are subject to the warning that they are not to be used for advice.  It is surprising to find CPRE ignoring such warnings, and not attempting to use them as a basis for site specific assessments in the manner attempted by Willis at this inquiry.
8.28.7. Seventhly,  even if any rational person had not by now rejected use of the Tranquillity Maps for the exercise that CPRE has attempted by now (given the flaws above), the assessment process that Willis undertook in fact demonstrates that the development proposals would in fact have no material impact or effect on the overall tranquillity score anyway.   To the contrary, he explained that the introduction of aviation would result in a reduction of three tranquillity points.  He then referred to the scoring process and demonstrated that a weighted reduction to reflect the introduction of aviation in this way would still mean that the area continued to be rated as one of the most tranquil in the UK. Indeed, there would not even be a perceptible colour change on the map itself.  Moreover, he explained that any such reduction in tranquillity points would only apply (under the mapping inputs) to a confined area reflecting the Airport’s control zone.  As the Airport does not have a control zone of this type, it is doubtful whether the mapping would in fact register any impact at all. 
8.28.8. Eighthly, even if all of the above did not cause any reasonable person to question the validity of an objection based on the exercise conducted by Mr Willis, he has ignored all the warnings that have been given about the inappropriateness of relying upon such a mapping process.   In an email Willis produced from Natural England to him dated 6 May 2011 referring to the ongoing draft work as to whether use may be made of this kind in describing National Character Areas (“NCAs”) which are being considered
. Natural England refers to the CPRE mapping work as data at “the broad NCA scale” which provides an “indication of comparable levels of tranquillity within and between NCAs” but then remarks:  “As with other data used in this work it is suited to the NCA scale as context for more detailed work at a more local scale”.  As if this were not warning enough, the same writer in the same email comes back again to emphasise the point:  “I would stress again that these NCA profiles are intended to be used as context to inform more detailed projects.  Descriptions do not go into local detail and it is expected that partners will also use the more detailed sources of information such as local character assessments in specific cases, for example in Public Inquiries.”  
8.28.9. CPRE accepted that it has not in fact drawn NE’s attention to the fundamental limitations on its mapping inputs of the type that were first aired at this inquiry (ie it simply doesn’t register things like power stations, airports, mineral workings, oil refineries etc).  But even without knowledge of those limitations, NE could not have made it clearer that such mapping process could only ever be context, and that it would not replace the need for local character assessments. This does not even get a mention in CPRE’s Closing Submissions. The Applicant has of course performed such a character assessment in full.  Willis and the CPRE have done none and made it clear that their objection was solely based upon the desk-based use of the map identified above.  This is neither reasonable nor rational, and it is a misuse of the mapping process.
8.29. CPRE’s closing remarks on this topic ignore the evidence that was heard or the concessions made by Willis in XX.  CPRE claims that the tranquillity mapping is “technical and rational”
, but this ignores the absurd results it has yielded when used at a local level.  CPRE continue to rely on the mapping as a basis for local assessment, despite the advice given as to the limitations and the fact that the assessment does not in fact factor in basic features of the local environment such as the power station, the existing airport, and existing features such as mineral workings or fencing. 
8.30.  In closing, CPRE attempt to sweep this point under the carpet as a criticism that the mapping ignores local factors are such as “fencing or gravel workings”
.  That is a perverse response.  In fact these local factors are the ones that the Kent Landscape Character document itself identifies as detractors.  The mapping is therefore no good at a local level if it is unable to pick up things which are identified as detracting features in the local area.  But it is not just local factors of this nature that are ignored, but glaring things like the presence of the nuclear power station, the presence of an Airport, the presence of existing aviation activity, and the presence of military activity including military jet activity.
8.31. CPRE claim that points of this kind “misunderstand the granularity of the national mapping”
 in terms of what it does and what it would be possible to do.  This turns logic on its head.  It is precisely the “granularity” (a euphemism to gloss over the crudeness of the process) and scale which makes the use of these maps as a basis for assessing tranquillity impacts for development control decisions fundamentally wrong and inappropriate.  That is the Applicant’s point. CPRE’s tranquillity objection to the development is solely based upon Mr Willis’s examination of the map, rather than any consideration of what is actually on the ground or an assessment of the local area
. 
8.32. Bizarrely, CPRE on the one hand respond to the inappropriateness of using the map at a local level by saying that is not its purpose and it ignores the “granularity” (ie lack of detail) of the map.  Yet contradicting themselves, CPRE then try and argue that it is an error of analysis to say it cannot work at a detailed local scale
. But the justification for this contradictory becomes increasingly outlandish. 
8.33.  CPRE now argue:  “… where features cannot be accounted for, this is done consistently across the country, so that in relative terms the comparison on a relative scale must stand although there may be a variation at a more detailed level locally.”
  With respect, this does not make any sense.  At best, it is confirmation of what is euphemistically described as “granularity”, namely that the maps cannot be used at a local scale.  But realistically, it is also confirmation that the mapping limitations result in basic errors that will apply not just to Lydd, but to other locations in other circumstances.  It is recognition that certain features in location X which would undoubtedly be relevant to an assessment of any “tranquillity” of location X are simply ignored, so that location X it treated equivalently to location Y which does not have those features present. This does not result in any consistency across the country at all, unless one means by that, the presence of errors will be a consistent theme of the maps.   In the present case, the map treats the Airport locality as if no Airport were there now, as if no aircraft were taking off or landing, as if the Dungeness Power Station did not exist, and is if the military ranges and their firing activity along with any military activity simply were not there at all. This makes a nonsense of the claim that “in relative terms the comparison on a relative scale must stand”
.  To the contrary, it demonstrates the opposite.
8.34. Perhaps in recognition of these contradictions, CPRE then have a go in closing at trying to justify the fact that the map doesn’t recognise things like nuclear power stations at all. This, of course, doesn’t answer the point at all as the failure to take account of the power station is just one of the many omissions.  But the justification itself is factually incorrect. They claim that the power station “is largely silent and generates little traffic”, and then, extraordinarily, say that because power stations were not mentioned frequently enough by the public, they did not require separate listing at all.   They state if nuclear power stations were to be recognised, so would other things such as “oil refineries … incinerators … factories … railway stations …”
.   A moment’s reflection reveals how bizarre and unsatisfactory this argument is:
8.34.1. First, the attempt to justify the nuclear power station in this way by reference to noise and traffic is unsupported by any evidence and is clearly wrong.  On CPRE’s own case, tranquillity is not simply about noise or traffic, but visual intrusion as well. This is completely ignored for the power station, a massive structure by any objective standards.  But the claims about noise and traffic are wrong anyway.  Dungeness, both in its operation and its decommissioning, is not silent at all; no evidence is produced to support this claim.  There all sorts of noisy activities associated with it and its decommissioning.  Nor is it right to say it “generates little traffic”.  To the contrary, it generates both car and lorry movements, as well as railway movements.
8.34.2. Secondly, the reasoning that because nuclear power stations are not identified “frequently enough” by the public in some sort of survey, they can be discounted, is ludicrous.  It is self-evident that nuclear power stations are not likely to be identified “frequently” in general survey work (whatever form it took) as they are not frequent or common features in the landscape nationally.  But that clearly does not mean where they do occur, that they have no effect and can be discounted.
8.34.3. Thirdly, the list of forms of development which are simply omitted altogether from the mapping process simply confirms the basic inadequacies of the whole exercise.  CPRE are confirming that the mapping simply ignores the nature or existence of development which is intrinsically likely to be relevant to any such tranquillity assessments, eg oil refineries, factories etc.  If the map does not recognise such large scale forms of development, or their nature, it cannot possibly be used in order to make judgements about tranquillity in the way now being proposed.
8.34.4. Fourthly, the public consultation exercise from which some sort of unexplained weighting is applied, is impossible to fathom.  There is no identification of who was consulted (ie in what area or local area), why those responses are considered to be representative (particularly to an area with a nuclear power station or airport), or how the consultation responses are then “weighted” to a local area, or how that weighting exercise is then translated onto the map.  As Self explains in his evidence, it is not possible to calibrate the process at all.  It is a mystery.  Moreover, it leaves things out of account altogether (such as military activity) as the authors were not able to factor it in at the time.
8.35. For any or all of these reasons, the Applicant invites you to report to the Secretaries of State that the Applicant has correctly undertaken assessments by reference to noise, landscape and visual effects and cultural heritage.  We refer you to all the environmental information and the evidence from Mr Self in its entirety. We invite you to endorse the judgments that have been made by the Applicant’s advisers.  We also invite you to reject the validity or reliability of CPRE’s objection based on a separate notion of tranquillity (if meant to connote something more or different to the assessments that have been undertaken) both as a matter of policy, but also on the facts where that objection is solely based upon the flawed tranquillity mapping approach identified above.
9. Air Quality

9.1. Air Quality is yet another area where there is either substantial common ground or the Applicant’s expert evidence has not been directly challenged.  It is convenient to deal with the topic under two separate headings:
9.1.1. Air Quality and Ecology

9.1.2. Air Quality and Health

9.2. Issues of climate change air quality are dealt with separately below.
Air Quality and Ecology
9.3. The principal objection that was originally raised to the development proposals in terms of air quality related to the alleged potential impacts of the development on flora and fauna by reason of nitrogen deposition, and in particular effects on the SAC and SSSI.
9.4. It is now common ground that, subject to the conditions and section 106 obligations proposed, there are now no outstanding objections to the proposals on this basis
. All of the concerns raised by Natural England and Kent Wildlife Trust have been fully resolved, and that resolution has been recorded in separate SOCGs with both these parties
.
9.5. Both are now satisfied that the development with the measures proposed will not have any adverse impacts on any of the flora (particularly lichens) or fauna.  No other party has sought to pursue objections of this kind.  The Inquiry can report to the Secretaries of State that there is no longer any issue to determine in these respects.
9.6. It is therefore unnecessary to deal in detail with the evidence before the inquiry on this topic. But as with the issue of ecology (below), it would be wrong to ignore it altogether and to mistakenly treat the position as neutral rather than positive. The evidence in fact demonstrates not only that there is now no objection to the proposals on these grounds, but that the measures proposed in consequence of the development would serve to enhance both the protection and the conditions for the flora and fauna identified as of concern.
9.7. This can be illustrated briefly by reference to the background that led to the common ground, and identification of those parts of the Applicant’s evidence on such enhancement which have not been controverted.
9.8. By way of brief background, whilst Natural England and KWT originally advanced objections in respect of air quality effects on both flora and fauna that are potentially sensitive to nitrogen depositions (particularly as regards the lichen which forms part of the designated interest of the SAC), it appears that these objections were primarily ones founded upon misunderstandings as to the information about air quality accompanying the proposals.  The concerns of Natural England were the subject of detailed discussion and consideration of information between its experts and those of the Applicant before the inquiry. This led to a letter dated 10 December 2010 from Natural England in which they confirmed that they considered that a supplementary statement of common ground would avoid the need for them to call a witness to the inquiry, and they no longer intended to call a witness to deal with air quality effects on vegetation communities in the vicinity of the site.
9.9. Despite this, the evidence that Natural England subsequently submitted from Jo Dear purported to deal with such air quality issues.  But by letter dated 11th February 2011 NE clarified their position that they accepted that nitrogen deposition arising from the development proposals would be unlikely to affect the integrity of the SAC in relation to the important vegetation communities and it was not likely significantly to damage the same in the SSSI.  Furthermore they concluded that subject to conclusion of discussions (then ongoing) they expected that any potential effects on the vegetated shingle could be addressed by way of condition.  Those discussions have resulted in the SOCGs and the conditions and obligations which are now agreed, which is an end of the objection both from Natural England and also KWT.
9.10. However, in consequence of the lack of clarity as to the position at the time that the inquiry began and subsequently, the Applicant did in fact produce detailed expert evidence dealing with this issue to the Inquiry.  This is contained in the original proof of evidence and appendices from Dr Bethan Tuckett-Jones PhD CEnv MIAQM and her rebuttal, which also draws on and supplements the assessments that were made as part of the Environmental Statement material in support of the Applications
.  Dr Bethan Tuckett-Jones is an experienced expert in the assessment of the dispersion and impacts of pollution in the environment
.  Her experience and expertise has not been challenged by anyone.
9.11. Whilst it is now accepted by NE and KWT (Mr Moyse confirming through a SOCG and to the inquiry that he agreed with the outcome of the discussions between NE and the Applicant’s expert) that there is now no longer any basis for concern on these grounds to any of the flora and fauna, it is important to appreciate that there are inevitable benefits to that flora and fauna from what has been agreed and what has not been contradicted in the expert evidence presented.
9.12. In preparing her evidence for the inquiry, Dr Bethan Tuckett-Jones and the Applicant engaged the assistance of Dr Holger Thüs of the Natural History Museum, London, an expert in lichens.  He carried out sampling and produced a report of his findings dated March 2011 produced as an Appendix to Dr Tuckett-Jones’s evidence
, but both Dr Tuckett-Jones and Dr Thüs were made available as witnesses to the inquiry in the event that anyone wished to question their evidence (which no one did).  Dr Thüs’s report provided conclusive evidence that the conclusions of Eva Remke (2009) to which Natural England had originally made reference, regarding proposed critical loads of nitrogen deposition for stable dunes were not generally applicable to the vegetated shingle at Dungeness.  The research confirmed the evidence already given by Dr Tuckett-Jones that there were no likely significant effects to such flora given the analysis that Dr Thüs had done. 
9.13. However Dr Thüs also concluded that it was in fact the impact of other surrounding land uses (rather than the Airport and its activities) which played a significant part in determining the quality of the lichen heath and epiphytic lichen in the vicinity of the Airport, in particular agricultural activities.  This is hardly surprising given that the nitrogen deposition likely to occur from agriculture, by use of fertilisers for example) is likely to be far more significant than that which occurs from emissions (as Dr Tuckett-Jones analysed).  Dr Thüs therefore concluded that there could be an enhancement for the position of the lichen heath and epiphytic communities which would be achievable by reducing the areas of open arable land in the vicinity of the SSSI by conversion to non fertilised and extensively managed meadows, so that the drift of agrochemicals and soil particles by air and water during occasional flooding of the lower grounds on and around the Airport could be reduced.  He also suggested a strict ban on the use of pesticides, particularly fungicides, would be beneficial.
9.14. The developments in fact have that direct positive effect.  The runway extension involves taking existing agricultural land out of unregulated agricultural use and using it for the development with the consequential surrounding grass management proposed.  There will therefore be a significant net reduction in the amount of potentially damaging agricultural land in close proximity to the very lichens and flora that Natural England and KWT were concerned about.   Furthermore, the measures proposed in the conditions and obligations will implement a raft of monitoring to provide for the protection of these lichens in a way which would not otherwise exist.
9.15. None of Dr Thüs’s expert analysis was challenged by Natural England at the inquiry.  Whilst the resolution of their objection by the SOCG means that there is no issue on these grounds, it is still right that the expert evidence is recognised and the enhancements that would flow from the developments for this flora is properly recognised.  NE has not done this.  It is regrettable that they have not done so, given such positive effects should in fact be welcomed.
9.16. The same general point applies to KWT.  KWT has confirmed that their objection is resolved by the conditions and obligations proposed.  Whilst KWT’s raised both flora and fauna (particularly invertebrates), the objection was derivative from the concern regarding nitrogen deposition on flora and any potential consequential effects that might have on invertebrates.  Therefore resolution of the issue of nitrogen deposition inevitably resolved its other concerns about invertebrates.  However that similarly does not recognise the positive effects that would in fact result from the development in terms of nitrogen deposition that has been identified by Dr Thüs in his report which has not been contradicted.
9.17. Finally it is important to note that notwithstanding that agreement has been reached on the fact that there will be no significant adverse effects arising from the proposals in terms of Air Quality, it is important to recognise that the Applicant has committed to a comprehensive monitoring programme for air quality and vegetation which will enhance NE’s understanding of the lichen community and its sensitivities. 
9.18. Air Quality and Health 

9.18.1. The Applicant’s understanding was that there were in fact no objections originally raised to the development proposal based on air quality and potential impacts on health.  This issue was comprehensively dealt with in the Environmental Statements which demonstrated that there would be no such impact
.  That was independently reviewed by SDC’s consultants Bureau Veritas.  Further Supplementary Information was then provided in 2007 demonstrating no material effects and the robustness of the modelling.   Further modelling and information was provided again in December 2009
 and January 2010
. The understanding that there no objections being raised on this basis was reflected in Dr Tuckett-Jones’ original evidence
.
9.18.2. Despite this, generalised assertions were subsequently made by CPRE on potential impacts on human health
.   These were dealt with by Dr Tuckett-Jones in her rebuttal evidence who explained why the objections were not well-founded and that the airport’s activities would be of negligible effect and, in light of existing background pollutant levels, the concentrations would remain well below the UK’s Air Quality Strategy standards for the protection of human health
.  
9.18.3. She also dealt with an apparent concern raised regarding potential impacts of nitrogen depositions on managed land.  But as Dr Tuckett-Jones has explained, managed land of this kind is characterised by the addition of things like fertilizers and is simply not vulnerable to additional nutrient inputs from atmospheric nitrogen
.
9.19. No challenge has subsequently been made to this evidence, or to any of the expert modelling that underpins it. No request was made to cross-examine her on any of that evidence.  CPRE’s assertions are not supported by any evidence. They are simply not sustainable.
9.20. Accordingly, the inquiry can confidently report to the Secretaries of State that there will be no material effects on the health of local residents as a consequence of the developments proposed.
10. Ecology 

10.1. As noted in Opening, it cannot be in doubt that the Applicant’s development proposals have been subject to extensive, thorough and comprehensive examination of all potential ecological effects.  The mass of research and analysis that comprises the environmental information cannot be adequately summarised here.  The history of these proposals confirms not only that the Applicant has been assiduous in conducting and collating all necessary information for a proper appraisal to be made, but such exercise has been undertaken in recognition of the full range of ecological interests in and around the area, including in particular the European sites, the proposed European and Ramsar sites, the SSSI and all other designations, statutory or otherwise. These Applications can undoubtedly claim to have been some of the most thoroughly researched and thoroughly scrutinised Applications in recent and past history.
10.2. That process of scrutiny did not stop with the assessments carried out for the Applications themselves in the first place, the effect on ecology has subsequently been independently examined by Bureau Veritas for SDC, and for the purposes of the inquiry yet further detailed expert evidence and analysis has been presented by Applicant’s expert consultants.
10.3. The consequence of this entire process has been dramatic.  As things now stand at the close of the inquiry, common ground has been reached and objections withdrawn in respect of all matters of ecological interest (as set out further below).  The sole exception relates to birds (dealt with separately under ornithology) where an objection has been pursued by RSPB through Dr Day, upon which Natural England relies without providing any expert evidence itself.  The nature of Dr Day’s outstanding concerns themselves are revealing – he himself accepts that he is not saying there are any likely significant effects on any of the designated Sites or species – but they are dealt with comprehensively in a separate section.  Here we deal with the position in respect of any other ecological interest.  We can do shortly, as there is no longer any issue.
10.4. First, there was originally concern raised by Natural England and KWT on the potential effects of nitrogen depositions in terms of air quality.  These objections have been fully resolved in the SOCGs, and this is dealt with under the separate heading of air quality below.  It is common ground that there are no likely significant effects on the SAC, or any of the lichens or other flora and associated fauna, in consequence of the development proposals. As the Applicant demonstrates in the Air Quality section, to the contrary, the developments would bring enhancements and benefits.
10.5. Natural England and/or KWT, however, had also previously suggested concerns in respect of other species (some of which are protected) in consequence of the development, principally having regard to the proposals for new drainage ditches and the potential roundabout in the future at Hammond's Corner.  The species which were specifically raised as of concern were, broadly: Great Crested Newt, Common Lizard, Grass Snake, Watervole, Medicinal Leech and other aquatic invertebrates and Bats.  KWT had also additionally raised concerns in respect of moths and other invertebrates, particularly with regard to lighting.
10.6. It is unnecessary to traverse the extensive evidence that exists in respect of all the species, and the absence of any material harm caused to them by what is proposed
.  In consequence of continued discussions, the position has now been reached that Natural England and KWT are satisfied that all these species (and indeed any other species) are full protected and they have concluded that the development proposed in respect of either of the two Applications will have no significant effects, or indeed, any unacceptable impacts with the conditions/obligations proposed in place
.
10.7. This was first formally confirmed by RH for NE at 12.15pm on Wednesday 6th April 2011 at the inquiry.  The Applicants tendered their ecological witness for questioning.  Following confirmation of the position of which waterbodies were to be netted and which were not, the Inspector confirmed that it was unnecessary to call Dr McLellan (the expert ecologist) or Dr Gemmell (an expert in the proposed substitute habitat and GCNs in particular) to speak to their evidence.  NE and KWT’s position (including KWT’s satisfaction with the lighting strategy in respect of moths) was then formally recorded in signed SOCGs.
10.8. Ms Dear of NE was then called to in order to deal only with her conclusions in respect of the protected sites in terms of the ornithological evidence (dealt with separately below).  She confirmed, however, that all of Natural England’s concerns on all other species (as well as in respect of air quality and the SAC) were resolved by the SOCGs reached with LAA
.  She therefore formally amended her evidence to delete all objections based on effects on the SAC, the vegetated shingle, Great Crested Newts, aquatic invertebrates, watervoles, reptiles, invertebrates, bats and any other ecological impacts.  She confirmed in terms that the sole outstanding concern from Natural England related to bird interests in respect of the designated sites (on which she was not giving any expert evidence herself)
. 
10.9. As this inquiry closes, therefore, there is no doubt that it can be reported to the Secretaries of State that it is now common ground that the development proposed, with its conditions and obligations, will have no material adverse effects on any of these ecological interests.
10.10.  However the position to report goes beyond that.  Not only is it common ground that there will be no adverse effect, but it is in fact now accepted by Natural England
 there will be a number of very significant ecological benefits for a number of important species and flora that will only occur if the development proceeds. There has been a conspicuous and unfair failure on the part of Natural England to acknowledge this openly, which is in itself a conflict with Natural England’s proper functions. The nature of these benefits have, though, been accepted in cross-examination and we summarise them below.

10.11. The runway extension requires the re-organisation of some of the existing drainage ditches.  800m of existing ditch, 250m of which lies within the existing SAC, will be infilled. But the consequence of this is that it will be replaced by a new section of ditch of 1300m, the net addition therefore of 500m of ditch habitat.

10.12. The ditches in question are considered to provide potential important habitat for a number of species, including in particular aquatic invertebrates, invertebrates, watervole, great created newts and reptiles.  The addition of a net 500m more ditch in this location will therefore result in a significant increase in such habitat for these important species which should on any logical basis be welcomed and applauded.

10.13. Furthermore the use of comprehensive construction species protection plans for each species will ensure that:

10.13.1.1. The existing species present will be properly and comprehensively preserved.

10.13.1.2. The existing species present will be translocated where necessary

10.13.1.3. The new habitat created will be fully prepared for the species

10.13.1.4. The new habitat will be better than the habitat it replaces.  Therefore the proposal is not only resulting in an additional 500m more habitat for the species in question, but all 1300m of the ditch habitat created will be significantly better and more attractive for the species in question. Thus, for example, the proposed new ditches will be engineered especially to be suitable for water-vole, making a highly attractive environment for them.

10.13.2. On any objective and fair analysis, the development will in fact result in a significant enhancement of the position for these important species.  If Natural England were being fair in their conduct of this inquiry, they would have recognised this properly and incorporated it into their assessment of the proposal.

10.13.3. Regrettably that fairness and objectively was not readily displayed by NE.  NE found it unable to bring itself to recognise these facts in writing.  However, they did eventually do so in oral evidence.  You will no doubt report to the Secretary of State that Jo Dear did eventually reluctantly confirm the positive enhancement the development would bring in these respects. Jo Dear eventually confirmed
 what is obvious on a fair analysis.  The new ditch habitat secured by the conditions and section 106 agreement will in fact enhance the habitat for important species such as watervole, great crested newts, reptiles (especially grass snake and common lizard) aquatic and terrestrial invertebrates (including moths and medicinal leech) and bat species, all of which will use the new and enhanced ditches
. 

10.13.4. Jo Dear did finally agree that these are in fact all benefits of the scheme. But it is unfortunate that this agreement had to be exposed through cross-examination, rather than being volunteered (as it should have been) by Natural England if it were seeking to fulfil its duties towards the species.  What therefore started out as an objection to the proposals should therefore be properly recognised as now forming the basis for significant support.  The development will in fact result in positive benefits for a whole host of protected and important species which would not occur otherwise.  NE has previously been quick to ensure no impact should occur to these species.  It should, in fairness, be equally quick to acknowledge and recognise any potential benefits that would occur.

10.13.5. Jo Dear did in fact confirm that if NE were acting fairly, and in accordance with its statutory duties and functions, it should be reported that these Applications will result in positive benefits and enhancements for all these species as compared with the situation that exists now
.  We therefore urge you to report this to the Secretary of State.

10.13.6. So far as the SAC is concerned, therefore all parties agree (including NE) that the development proposals with the conditions and obligations attached are not likely to have any significant effect on the SAC; alternatively, the proposals will not have any adverse effect on the integrity of the SAC.  So far as all other designations and policies are concerned, all parties agree that there are no adverse effects and no basis for objection to the development proposals.  Moreover, as agreed with NE in evidence, there will in fact be positive benefits to a number of important protected species if the development is allowed to proceed.

11. Transport

11.1. The only expert highways consultant to give evidence at the inquiry was Mr Keith Sowerby BSc FIHT
. The position so far as transport issues can be summarised as follows.
11.2. The Applications were accompanied by Transport Assessments and supplemented by further information throughout the application process. They are now underpinned principally by the S.106 Agreement.

11.3. There is no outstanding objection from the Highways Agency, Kent County Council (as highways authority) or East Sussex County Council.

11.4. No one, not even Mr Thomas for CPRE, has raised any issue regarding highway safety arising from the Application Proposals

11.5. A Surface Access Strategy and associated travel plan have been developed
 based on the projected staff and passenger travel demand profiles. These have been further worked up within the context of the s.106 Agreement which includes the following raft of measures, none of which are unusual for an airport development:

11.5.1. The provision of a Travel Plan (as set out in the SEI of August 2008 submitted with the Applications);

11.5.2. The appointment of a Transport Co-ordinator;

11.5.3. The establishment of the Travel Plan Steering Group;

11.5.4. The provision of a Parking Management Scheme;

11.5.5. The provision of a Car Sharing Scheme;

11.5.6. The provision of a Shuttle Bus between LAA and Ashford International Station;

11.5.7.  The undertaking of Highways Works in accordance with the Access Monitoring Study which is particularly concerned with the junction with the B2075 and the Airport Access;

11.5.8. The monitoring of the C24 Camber Road and thereafter, if the results of monitoring show a traffic increase in the Average Daily Traffic Flow prior to the runway extension coming into operation of more than 5%, the making of a contribution towards the cost of traffic management measures in Camber;

11.5.9. The provision of a Signage Strategy directing passengers in cars to use the most appropriate routes.

11.6. Turning to the concerns as expressed by CPRE (Thomas
), such as they are, they relate to the airport’s relative accessibility. In fact, however, as Sowerby points out
, LAA has a catchment population (in transport terms) of 848,000 within a 60 minute drive. Based on CAA passenger survey data, the provision of a small regional airport at Lydd would reduce car mileage of passengers within the 60 minute catchment by an average of 40%, saving over 800 tonnes of CO2 per annum. This analysis, based on a comparison of the existing CAA mode share for existing airports compared with the forecast LAA passenger mode share.

11.7. Not a single party to the inquiry has challenged this important evidence which demonstrates the evident sustainability of the provision of a regional airport in the South East which relieves the pressure on the main South East airports in line with the policy in the ATWP and subsequent statements from Government ministers.

11.8. The catchment data demonstrates that in fact the airport is well related to the catchment which it will serve.

11.9. As to issues relating to the highway network, Thomas had clearly not seen the provisions of the draft S. 106 agreement, (which were well advanced at that stage of the inquiry) which on any basis should have assuaged his concerns. As to the particular points he made, he was wrong to suggest that the coastal route through Camber would be a quicker route than the main A259 from the west. In any event, this will be addressed in the signage strategy.

11.10. Thomas’s criticisms of the modelling were unfounded. The assumptions made were selected to be the most appropriate highway comparators. Traffic generation was assumed to coincide with at peak traffic times – an assumption which was clearly robust in light of Thomas’s view (which on this coincided with Ms Congdon’s
) that no jet aircraft will be based at LAA and that flight times will be later in the morning.

11.11. Other detailed points were answered by Sowerby in his rebuttal proof of evidence which was largely unchallenged in xx.

11.12. So far as car parking is concerned, LAA expressly adopt the points made by PBqc in his closing (para 76).

12.  Noise 
12.1. The only acoustics expert to give evidence at the inquiry was Mr Richard Perkins, on behalf of the Applicant. In particular, no expert evidence was called by RSPB, NE, CPRE or LAAG. There was not even an expert report on noise produced by objectors. Nor is there any suggestion that in formulating their objections they took any specialist acoustic advice. Accordingly, great care should be taken in assessing the arguments of non-experts or considering submissions which have no expert foundation.  
12.2. There has been no concern raised with respect to ground noise, road traffic noise or construction noise and vibration.
12.3. Notwithstanding his demonstrable lack of expertise on the subject, this did not stop Dr Underhill-Day (“Day”) from opining on the subject at great and detailed length. This was not the only manifestation of the unsatisfactory aspects of Day’s evidence extending into areas outside his expertise (such as birdstrike), which should have been limited to ornithology within his knowledge, but also indicated his willingness to advocate RSPB’s case of objection rather than confine himself to objective evidence on matters within his area.
12.4. In the RSPB’s Statement of Case it informed that it would call evidence on the noise and vision (sic) impacts from aircraft. But nowhere does it suggest that it would call evidence to show that the noise contours (which have been in the public domain since 2006) upon which the ESs are based are in any way inaccurate. However, given this was a substantial part of Day’s evidence, and given the Applicant’s evidence is derived from those contours, it is appropriate that we should deal with Day’s allegations first.
12.5. Day confirmed in xx that the extent of RSPB’s noise case was to be found fully set out in his proof of evidence. Thus, to the extent that Mr Forsdick seeks to make points which were not trailed in that p/e, it should be borne in mind that they are unsupported by any expert evidence. Indeed, Day confirmed that, in light of the points of rebuttal made by Perkins, both orally and in his notes to the inquiry.

12.6. There were a number of serious errors by Day in his assumptions. Yet his lack of expertise in the subject of acoustics did not deter him from making serious and unfounded accusations to the effect that the Applicant had made “highly misleading” claims in the ESs.
 It was in fact Day’s criticisms which were highly misleading.  We deal with his errors in turn. The first suggestion was that the noise assessments were based on a misleading assumption that there were no BAE 146 movements. That was incorrect
 but in any event the noise profile of the BAE 146 is substantially similar to the Gulfstream jet (which is in regular use at the airport): compare the noise profiles given in Perkins’ evidence
. There were then a series of other basic errors which followed:
12.6.1. Thus, Day relied on an alleged noise level of the B737-300 at the noise trial of 91dB(A), but failed to understand that was an SEL (Single Event Level) rather than an LAmax
  and that it was the latter which was the correct form of measurement for use. 
12.6.2. Points were made in Day’s evidence and in DF’s x/c about the baseline noise survey and how it was undertaken. But these points were comprehensively rebutted in Perkins’ note
 which they failed to address. Indeed, it appeared the RSPB team were completely unaware of Perkins’ rebuttals – DF claiming incorrectly on several occasions in xx of Dr Armstrong that that evidence had not been rebutted.
12.6.3. Day criticised the fact that the SEL unit of measurement was not used to record the ambient noise level. This was a nonsense – as Day then conceded in xx – because it is impossible to assess the ambient level by reference to a SEL. The measure of the ambient noise is by definition a measure of noise from many different noise sources. Further, it was simply wrong for Day to claim that SEL is a more usual measure of noise in terms of its effects on wildlife. The papers to which he referred make their assessments on the basis of LAmax. Further, in his criticisms of the Applicant’s approach, Day was unable to point to any study which correlates ambient noise and peak noise levels measure in SEL.
12.6.4. Notwithstanding that he told the inquiry that he was aware of Gomes’ evidence on the subject, he failed to correct the serious criticism he made in his evidence to the effect that the Applicant had not informed local people and neighbours (including the RSPB) of the 737-300 trial flight. When challenged on this, he responded that he did not consider it necessary to correct something which had already been corrected by Gomes. This is disingenuous and symptomatic of the lack of objectivity and fairness presented in assessing the proposals when presenting a case of objection for RSPB, a body for whom he has worked for over 40 years.
12.6.5. Indeed, the point that Day made in his evidence that it was surprising that given the importance of the European site the Applicant did not appraise the RSPB and others of the trial flight so they could observe effects, was richly ironic. The fact is that Gomes (along with others) witnessed the flight and also witnessed the fact that it had no identified adverse effects on birds. Not a single bird was observed being disturbed by the flight. And the so-called “telling” statistic
 that the 737-300 was recorded at 90dB(A) when flying at 1000 ft was in fact an SEL, not an LAmax. As noted by Perkins graphically
, the SEL level is about 7dB(A) higher than the equivalent LAmax figure. Thus, the LAmax figure was about 83 dB(A). This is of course from a noisier aircraft (the series 300) than is likely to be flown from LAA, and merely underlines the robustness of the assumptions made by the Applicant.
12.6.6. Day also made incorrect and unwarranted assumptions
 about the noise from fully laden aircraft, without recognising that the model used for the ES noise assessment assumed that aircraft would be fully laden.
12.6.7. Further, he assumed that 4 flights in 10 would go out to the south across the firing range, “a situation which was not envisaged in earlier scenarios”
. It is completely unclear as to what Day meant by the latter comment. The fact is that there does not exist any restriction on the use of FP 18 as matters stand (save for when the firing range is in operation). However, the Applicant has made it clear that it is prepared to restrict take-offs on Runway 021 to FP 12 if it was considered necessary by the SS
 (and if it passed all the other tests in circular 11/95). In any event, given the nature of the operation, with no based aircraft at Lydd, it is extremely difficult to see how the airport can rely on straight-out departures.
12.6.8. Faced with this catalogue of errors, it is perhaps unsurprising that Day was forced to concede that the expert evidence of Perkins was to be preferred to his own points. Perhaps the most telling point is that RSPB has not at any stage sought to identify its own noise contours. The unreasonable and tendentious criticism of the Applicant’s noise contours maintained by DF should be seen against that important fact and state of the evidence.
12.7. The effect of noise on the protected designated sites will be considered in greater detail in the ornithology case below.
12.8. Turning to the assessment of noise on the human population
, the current thresholds of annoyance are based on the Aircraft Noise Index Study (ANIS), which is quoted in the ATWP. The study related levels of community annoyance to average daily noise levels (LAeq 16 hour) and suggests that the onset of significant community annoyance occurs at 57dB, moderate community annoyance occurs at 63dB and high community annoyance occurs at 67dB.
12.9. The assessment of noise is undertaken through a combination of ambient noise assessments and calculations undertaken through modelling. The industry standard, as Perkins explained, is the INM model which calculates and plots contours showing the daily continuous noise level (LAeq 16 hour) on the ground.
12.10. The effect of aircraft noise from the development proposals is summarised in Perkins’ Appx 2
. With 300,000 ppa (runway extension) the average number of properties affected in the 57-60dB contour (ie the threshold for the onset of significant community annoyance) is 0, and this reflects the numbers of properties affected by departures on runway 21. There are no properties in any noise band above that. With the 500,000 pax, the average number of properties in the 57-60 dB contour band is only 3. Again, this reflects the number of properties affected by departures on runway 21, and there are no properties in any noise band above that.
12.11. In terms of the departures on runway 03 (referred to in Perkins’ table as Scenario 2) (which will be used for 30% of departures) there are only 36 properties affected in the 300,000 pax scenario, and only 75 in the 500,000 pax scenario.

12.12. There are no instances where the noise climate will affect properties beyond the 57-60dB contour.
12.13. It should be noted that the assumed flight path for runway 21 departures is shown in figures NV 11 and NV 12 in Perkins’ Appx 1 (ie Flight Path 12, over the town of Lydd).
12.14. In our submission, this demonstrates a very small noise effect indeed. For an airport in the South-East of England, it is probably unprecedented that the noise climate from a commercial passenger airport is constrained to so few properties within the threshold of the onset of significant community disturbance We should also note that the 1992 decision to grant planning permission was based on a conclusion of the Inspector, which the SS accepted, that the effect on residential amenity was not such as to warrant the withholding of planning permission.
 If it was considered important to avoid straight ahead departures on runway 21when the Firing Range is inactive – in order to reduce any potential effect on birds – by requiring flight path 12 to be flown, then it can be readily seen that the actual effect on residential dwellings would be very small.
12.15. Turning to the issue of the Greatstone Primary School, this is a point that was championed by CPRE. But their concerns were unfounded. We make the following points:
12.15.1. The WHO “Guidelines for Community Noise” (1999)
 notes that for Schools and Pre-schools, the critical effects of noise are speech interference, disturbance of information extraction, message communication and annoyance. The background level in class should not exceed 35dB LA eq during teaching sessions. For outdoor playgrounds the sound level of the noise from external sources should not exceed 55 dB LAeq. The same guidelines apply for pre-schools.
12.15.2. In terms of the effects on children’s cognitive development, these occur at much higher levels of aviation noise than are predicted at the airport. The RANCH study
 recommends that new schools should not be planned close to existing airports where noise levels exceed the WHO recommended levels for school playgrounds (55 dB).
12.15.3.  Aircraft noise levels would increase to 46dB(A) in the fallback position, 48 dB(A) with the runway extension and 51 dB(A) with the terminal building
. This is well below the WHO guideline figures for outdoors, and would not exceed the WHO internal level of 35dB.
12.15.4. The Acoustic Design Guide for Schools
 confirms that for the design of new schools, 35 dB is the upper limit for the indoor ambient noise level for nursery school quiet rooms. For ordinary teaching areas it is 40 dB. This is easily achieved in this case.
12.15.5. In terms of points made by CPRE witnesses, it is incorrect that there has been no proper prediction of noise effects. The predicted noise impacts were undertaken by calculation, which is standard best practice
.
12.15.6. Notwithstanding the clear lack of harm to the primary school arising from the Application proposals, LAA has made provision within the S.106 Agreement
 for Sound Insulation works for Greatstone Primary School to the value of £100,000 including a survey fee. Plainly, in light of the CIL Regulations, the Inspector and SS will have to consider whether this provision is necessary to make the development acceptable in planning terms, and fairly and reasonably related in scale and kind to the development.
12.16. In light of the above points, there will be no material harm caused to the Greatstone Primary School from the Application Proposals. The harm to wider population is very limited indeed, and in light of development plan policy which supports the expansion of the airport, the very limited noise impact from the Application Proposals could not be a proper basis for refusing planning permission.
13. Airport Operations

13.1. The extended runway as proposed in the Application is necessary to allow commercial air transport operations using B737 and A319/320 aircraft to operate with a full payload of passengers as well as extending the range that other aircraft can fly from the airport, and thus maximising the availability of routes and aircraft choice to operators.

13.2. Evidence with respect to airport operations was given on behalf of LAA by Mr Tim Maskens, the Senior Air Traffic Officer (SATCO) and the manager responsible for Air Traffic Services at LAA; and Mr Christopher Roberts, a former RAF pilot, Red Arrows team member, test pilot and commercial pilot of the Airbus 320, 321 and 330. The former had been actively involved in formulating and designing the flight paths in conjunction with the CAA. The latter has extensive, indeed unparalleled, experience in flying commercial aircraft of the kind which will be operated from LAA.

13.3. For LAAG, Mr Spaven gave evidence. Spaven has a qualification as a flying instructor of single and twin-engine light aircraft at Edinburgh Flying Club. However, he is not and never has been qualified to fly commercial passenger aircraft.  He does not have an air transport licence. Nor does he have any ATC qualifications
. Nor is he permitted to fly in the airways system (xx Spaven). Other than his flying instructor activities, Spaven also produces information for the purpose of what is a simplified procedure guide for light aircraft pilots, a kind of Bluffers guide
. This is what he does on behalf of gCAP when he rather grandly refers in his p/e to “performing audits of instrument approach procedure charts for airports”
. Given the nature of the criticisms that Spaven makes, his total lack of qualification in flying commercial passenger aircraft and on matters of ATC practice and procedure and his total lack of qualification to advise expertly on whether commercial jet aircraft are able to use the airport as extended by the Application proposals, this is an extremely important consideration. The Applicant contends that little if any weight may be attached to his evidence.

13.4. LAAG’s case as advanced by Spaven is essentially that the Application Proposals are not viable. We emphasise “as advanced by Spaven” because his contentions are completely at odds with the case as  advanced by LAAG itself; and we emphasise  “essentially” because Spaven has raised numerous points of objection but the following points are key to his argument:

13.4.1. Commercial airliners will be unable to take off from LAA on runway 21 when the Lydd Range (“LR”) is active because the radius of turn required on flight path 12 is not achievable by an adequate safety margin from the LR, and the radius of turn would require a bank angle which is unlikely to be achievable under European air safety rules.

13.4.2. Similarly commercial airliners cannot safely land on runway 21 because of the danger of infringing the LR restricted area in the event of an aborted landing. Further aircraft like the 737-800 will not be able to land safely on runway 21 with a full payload if there is a tailwind. 

13.4.3. FP 1 is not a viable approach for commercial airliners when the LR is active because the distance between the runway threshold and the boundary of the LR is insufficient to accommodate the manoeuvre safely.

13.4.4. The Application Proposals will therefore not enable a viable commercial passenger airport to operate from LAA.

13.5. The above arguments are rejected unequivocally by LAA, for reasons which we shall explore shortly. In addition, LAAG argue, through Spaven, that having regard to the operating constraints, it is unclear why the NII has found the proposals acceptable in terms of the safety of Dungeness nuclear power station. Spaven asserts that the margins of safety in relation to the risk of an aircraft crashing onto the power station have increased since 1988. That argument will be considered when we address LAAG’s argument about nuclear safety. 

13.6. Returning to his arguments on operations and viability, there is a very short answer to them which, frankly, obviates the need to indulge in a microscopic investigation of Spaven’s points, which are substantially misleading and which he is so poorly qualified to make.

13.7. The short answer is that if and to the extent that those flightpaths are impracticable, and consequently the Application Proposals are indeed unviable, (and the Applicant repeats that this is demonstrably not the case based on the evidence) then no airlines will be attracted to the airport and either the Application proposals will not be implemented, or if they are implemented, they will not be used by commercial airliners. Thus the harm that LAAG and others maintain would flow from a commercial airport with a throughput of 500,000 pax could not (on any basis) occur
 if the airport could not be viably operated. 

13.8. Further, if and insofar as the CAA considers that for whatever reason the flightpaths as designed (utilising the ILS as proposed) is unsafe, they will not licence them. Again, this will mean that the airport will not be able to operate.

13.9. Unfortunately these arguments completely passed Spaven by. He merely noted that this would be a planning argument for the SS. His task was to look at the practicality of the proposals.

13.10. The stark fact is that ultimately, as Spaven agreed, it will be airlines which decide whether a particular runway and airspace configuration would be suitable for the operation it wishes to run. Thus, this will ultimately be a matter for the operators because they will be aware of the types of aircraft they wish to utilise, the destinations, the likely payload and so on. The extent of the payload will depend on the destinations which they seek to serve. Thus, whether or not LAA would be suitable for a particular operator will depend on a host of factors.  Clearly LAA would not be suitable for long-haul charters to Cancun. But it will be suitable for short haul operations within Europe including the UK.

13.11. Before considering LAAG’s case in further detail, (and we should add that it is completely unnecessary to wade through the quagmire of points raised by Spaven in his scatter-gun approach) it is worth noting that LAAG is the only party to the inquiry to question the ability of the airport to operate commercially in the manner proposed with the runway extended. And even LAAG’s case is riddled with inconsistency.

LAAG’s case

13.12. As indicated above, LAAG’s case, and that advanced by Spaven, are not coincident. Indeed, in certain important respects they are the polar opposite. In its SOCG with LAA
, the purpose of which was to “narrow down and clarify the issues in common between the parties to ensure that the call-in inquiry can be conducted as efficiently as possible”
, LAAG made concessions which its witness simply failed to acknowledge.

13.13. Whilst the LAA/LAAG SoCG should be read in full, the following points are of particular importance:

13.13.1. At para 3.19 the types of aircraft that can operate commercially from the airport as existing are agreed. This includes the following commercial jet aircraft: the Avro RJ85, Avro RJ 100, BAe 146 (all models), the Embraer 135, Embraer 170 and Embraer 190, all of which are Group 2 aircraft. 

13.13.2. At para 3.20 it is agreed that the CAA Directorate of Airspace Policy (DAP) is the relevant authority for the design and approval of instrument approach procedures for use at the airport. This is important because this demonstrates that ultimately there is a form of regulatory approval outside the planning process. It is also important to note, as stated by Maskens
, that the procedures have already been designed, charted, approved and subsequently regulated by the CAA for aircraft of the same size and speed as a B737 to be able to use the short existing runway. 

13.13.3. At para 4.8 it is agreed that the wind direction at LAA favours Runway 21 for approximately 70% of the time and Runway 03 for 30% of the time.

13.14. Spaven completely departed from parts of the SoCG, and ignored other parts. Thus, with respect to the existing runway, he expressly denied that those aircraft referred to in para 3.19 of the SoCG, or at least “the bulk of them” (x/c), could operate commercially from the existing runway. He asserted that para 3.19 of the SOCG intends to refer to is only the length of the runway. That is, with respect, untenable and a nonsense. The SOCG expressly refers to the airport operating commercially. Spaven failed to offer any explanation for those words, and in particular the reference to “operate the following aircraft commercially”. Those words clearly mean what they say. In our submission, LAAG is bound by its agreement and for Spaven to deny their clear meaning is demonstrative of the unprofessional nature of his evidence.

13.15. Spaven’s assertions might have an ounce of credibility if he was qualified to fly any of the aircraft mentioned. In xx, he confirmed that he was not so qualified, unlike, of course Roberts, (for whom flying such aircraft was second nature) and who confirmed that there would be no difficulty in all the Group 1 and 2 aircraft departing runway 21 on FP 12 or landing on runway 21.

13.16. In terms of the design of the flightpath itself, Spaven confirmed that their design and promulgation were clearly matters which required expert assessment by a person qualified in ATC, and that ATC was a relevant discipline, which he did not have. Spaven was aware that the CAA’s DAP had already approved the airspace and flight procedures at LAA as identified by Maskens. Spaven confirmed that he had never designed a flight procedure for a commercial airline and was not qualified to do so.

13.17. Spaven asserted that Group 2 aircraft will not be able to land on runway 03 using FP 1 when the LR is active. Such Group 2 aircraft for which he expressed concern are those set out in the ESs
. The difficulty with that argument is that, per Maskens
, (see note and xx and re/x), Group 2 aircraft can and historically do land on Runway 03 (using only the existing 1505m runway) using FP 1 with the existing length and configuration of the runway

13.18. The suggestion that larger Group 1 aircraft could not take off and follow FP 12 without breaching the restricted airspace when the LR is active is similarly completely wrong, as Roberts has confirmed in a detailed rebuttal note.

13.19. In addition, the difficulty with Spaven’s evidence was that it also suffered the vice of being internally inconsistent. Thus, he sought to suggest that FP 12 could not be flown because the angle of bank was too great. However, he proposed
 that on Runway 03 departures, FP 6 could be flown by all aircraft types, not just Group 4 aircraft, yet this would involve an angle of bank at least as great as FP 12. 

13.20. We shall consider Spaven’s criticisms in further detail below, but as noted above, his  evidence was wholly contradictory of the case advanced by LAAG, and  in particular Ms Barton
 who assumed as part of the case presented that the existing runaway would allow for departures by, for example, the BAe 146, and that it was the ability of the existing airport to cater for aircraft of that type that led to her conclusion that the existing fallback position was such that the airport should be assumed to have a throughput of 300,000ppa. In this respect, we invite comparison with the case advanced by Spaven
 that “the argument that the baseline should be considered to be traffic levels of 300,000 ppa because that is what the current airport facilities could support is untenable” and the case advanced by Barton referred to above.

13.21. In terms of where Spaven’s arguments get him (or LAAG), as we have already pointed out, if they were correct, then the extended airport would not be used, presumably an outcome that LAAG would welcome. So far as any suggestion that his assumptions may lead to changes in assumed traffic levels using different flight paths, such argument does not withstand scrutiny. The ES assumptions are that when the LR is active Group 1 aircraft would only be able to land on Runway 21. This was an assumption that was fully taken into account in the ES and in xx Spaven accepted that he brought no evidence to the inquiry to indicate that it would have any material effect on the conclusions in respect of noise.
13.22. Another area where Spaven departed from the LAA//LAAG SoCG related to the wind directional split of 70/30. Again, this is recorded in the SoCG, but his point was that notwithstanding the directional split of 70/30 in favour of the use of runway 21, the usage would be more in favour of runway 21 because aircraft could not safely land on Runway 03 when the LR was active. This assertion was based on what Spaven considered was a safety consideration, namely that aircraft might fly into the LR restricted area. It is linked to his argument that FP 1 could not be safely flown when the LR is active. However, as Maskens explained, there already exist clear procedures which allow ATC at Lydd to call for a cease firing in the event of any emergency, with a hotline directly between ATC and the LR. There is no objection from the MoD to the continued use of this procedure, and no suggestion from either the airport’s ATC or the MoD that it compromises safety. Indeed, the MoD has not objected to the applications.
13.23. There is also objection from Spaven on the basis that Group 1 aircraft would be unable to land on Runway 21 in certain conditions, with a tailwind. This point was carefully explored by Maskens
 who noted the probability of their being a concatenation of all the assumptions that would be required to lead to a diversion of the aircraft: ranges active, tailwind component exceeding 10kts, contaminated (wet) runway, group 1 aircraft fully laden with fuel and passengers and luggage. In numerical terms the Group 1 tailwind landings would be a maximum of 1% of the total movements, but even then Roberts explained how in practice the aircraft would be configured prior to departure for LAA in such a way that it could land safely. These practical points are, frankly, second nature to airline operators as Roberts explained. In particular he drew attention to the following points:

13.23.1. Aircraft such as the B737-800 and A319 do not normally need to be operated at their maximum weights and shot haul operations within Europe do not require this;
 this is achieved by ensuring (through a common-place calculation) the necessary landing weight. Roberts gave practical examples of where the numerous considerations in play have to be taken into account by the airline
. These are all entirely usual and straight-forward considerations of which someone with professional knowledge of the subject would be well aware. As Alexander Pope observed: “A little learning is a dangerous thing”. Never was such expression more apposite than when considering the evidence of Mr Spaven.  
13.23.2. The types of aircraft operated will vary, and so whilst Spaven assessed the position based on the B737-800, there are many other aircraft where his points 
would not arise, eg the A319 (where he does not apparently harbour concerns
) and the B737-700, which is of similar weight and range to the A319.
13.24. Turning to other points made by Spaven, he criticised the fact that there was no flight path shown using the Non-directional beacon (“NDB”) on the approach to runway 21.
 Yet this does not relate to commercial passenger aircraft such as the B737 or the A319 which would not use the NDB. And in any event even Spaven himself recognises that “ILS is the procedure of choice in the foreseeable future due to its greater precision”
.  This is somewhat typical of the numerous bad points taken. The difficulty for the inquiry is that there were so many of them.
13.25. His general point regarding an alleged deficiency in the ESs through alleged inaccuracies and inadequacies
 clearly goes nowhere. There has been no request from the Inspector for further information to rectify this alleged deficiency, for the simple reason that the information is not considered to be deficient. Clearly if the baseline was inaccurate as alleged, that would itself warrant a request for further information under Reg. 19 of the 1999 Regulations. 
13.26. Spaven made a number of points about the ILS, some of them highly detailed but all of them, on analysis, flawed. For example, Spaven first advised that it would be necessary to move the ILS localiser aerial
 and needless to say the objection raised a whole host of difficulties with moving the localiser aerial. Subsequently Spaven accepted that this would not be necessary.
13.27. Then Spaven said that the glidepath could not be changed. So Maskens explained that that too was wrong – and he gave the Sumburgh example. Again, Spaven was forced to accept his error. 
13.28. Next Spaven made detailed criticisms of the ILS designs having regard to the datum height and localiser/glidepath intercept height, explaining that they were fixed. These are addressed in detail by Maskens
. Spaven’s points do not amount to a row of beans, because (a) they are factually incorrect, the heights are not fixed, they are only ICAO recommendations (a key point which he failed to explain); (b) insofar as his points are correct they are of no significance; but (c) even if they were correct, and were of substance, all they would demonstrate is that the CAA would not approve the arrangements. None of these points are reasons why in planning terms permission should be refused.
13.29. Spaven went to great lengths to explain by reference to examples of airports in Hobart and Cairns (with its 3000m runway) that it would not be possible for 737-800 aircraft to depart on runway 21 without infringing the LR Restricted Area. If any aspect of Spaven’s evidence exemplified the difference between his experience and Roberts’ experience, it was in relation to this. Roberts was highly critical of Spaven’s evidence on this and other points. He said, of Spaven, “He has clearly not captained a jet aircraft. The public deserves to know these are not real issues. The public needs to know that the aircraft will be flown professionally, safely and within the regulations.”
13.30. Like LAAG’s advertising campaign “60 seconds to disaster” much of Spaven’s evidence was grossly irresponsible scare-mongering.
13.31. The inherent problem about Spaven’s evidence to the effect that these flightpaths cannot be flown by Group 1 and 2 aircraft is that they are already flown by Group 2 aircraft, and Roberts, an experienced commercial airline pilot considered that the flightpaths could be flown just as they are flown from similarly short runways such as Aberdeen by low-cost carriers, which flies to European destinations, and have to fly a considerable distance further than aircraft from LAA, so they would have much greater fuel loads. Further, Spaven conceded that Aberdeen is a successful and viable airport.
13.32. We return to consider Spaven’s evidence in the context of the objection raised by LAAG in respect of nuclear safety, below. However, for the reasons we have set out, his points of objection in relation to airport operational issues may be accorded very little, if any, weight indeed.
14. Nuclear Safety
14.1. We begin by noting that the issue of nuclear safety was not identified as a matter by the Secretary of State requiring consideration at this inquiry, and rightly so.  The effect of the development proposals have been thoroughly assessed on behalf of the Applicant by expert consultants in the planning application process.  That assessment has been considered and approved by SDC, after consulting the HSE and Nuclear Industry Inspectorate (HSE/ NII).  The HSE/NII has repeatedly confirmed its position that the developments are acceptable, notwithstanding the repeated and insistent attempts by LAAG to get them to do otherwise.  The position and conclusions reached by the Applicant’s expert consultant, the SDC and the HSE/NII is not at all surprising, given the nature of what is proposed and the fact that the 1992 Planning Permission involved a rejection of similarly nuclear safety objections by LAAG after full investigation.  Indeed that was at a time when there was no exclusion zone around the Dungeness Power Stations of the type that now exists (only a 2000 ft height restriction for overflying), and when there was a flightpath for jet traffic which went further to the South West in closer proximity to the power stations, and at a time since when aircraft safety and security has radically improved in any event
.
14.2. Despite these facts, the issue of nuclear safety has featured large in LAAG’s campaign to inspire objection to these proposals, preying unfairly and exploiting a general fear regarding nuclear power and safety.  The inquiry will recall that LAAG’s campaign included the “60 seconds to disaster” campaign intended to whip up uninformed public opinion against LAAs proposals on the basis that it was somehow creating an unsafe or potentially unsafe airport and flights in proximity to the nuclear power station.  The unfair and unsubstantiated nature of such campaigns undermines those elements of public opinion that LAAG has sought to rely upon.  It is not opinion based on an objective, scientific or rational appraisal of what is proposed.
14.3. LAAG has been unrepentant in its attitude.  It indicated that it was pursuing the issue of nuclear safety by way of objection, but its Statement of Case failed to provide any particulars of its case of objection and the Applicant did not have any basis upon which to submit evidence at the outset, beyond the comprehensive assessment material that was already contained in the ESs supporting the Applications.  This then led to the unsatisfactory position of the Applicant having to await proofs of evidence from LAAG in which their purported case was to appear, where the evidence from LAAG’s Mr Large was repeatedly delayed and postponed.  In the end, the LAAG material as it now stands consists of:
14.3.1. a lengthy succession of documents and materials that emanate principally from Mr Large which primarily purport to deal with the issue of nuclear power stations, although various criticisms are liberally include of the HSE/NII, Mr Nicholls and the SDC.
14.3.2. Risk assessment evidence from Dr Pitfield.
14.3.3. Various pieces of evidence from Trudy Auty which similarly seek to criticise the assessments undertaken to date, but do not offer a different risk assessment to that given by Dr Pitfield.
14.3.4. Evidence from Malcolm Spaven on aircraft operations, in which he purports to suggest potential risks from aircrafts using Lydd Airport.
14.4. The Applicant has responded with rebuttal evidence from Mr Nicholls on nuclear risk
 and Mr Roberts regarding flight operations.  That evidence coupled with the evidence heard from LAAG’s witnesses at the inquiry referred to below, demonstrates that the SS was entirely right in his initial assessment that this was not a specific issue which merited consideration at this inquiry and the conclusions that have been reached by the experts that the risks involved are acceptable is robust and correct.
14.5. For ease of reference, we deal with each of the four various strands of the LAAG evidence in turn below, although some of it merits little treatment.
14.6. The inquiry was first treated to the didactic evidence and grand-standing of Mr Large, who spent a considerable amount of time simply explaining nuclear power stations and the consequences of a nuclear accident.  Save to play to the public fears that LAAG have been so keen to incite, it was difficult to see what relevance this evidence had to the inquiry.  It is obvious (and Large accepted) that HSE/NII are of course well aware of what a nuclear power station is, what type of nuclear power stations are at Dungeness, and the potential risks involved in nuclear energy and the consequences of an accident.  This is trite.  Nor have any of these issues ever been in dispute.  It is therefore not necessary to comment on the accuracy of such details in Mr Large’s evidence, as these points go nowhere.
14.7. Mr Large did state in evidence in chief:  “My instructions are simple. LAAG asked “tell us what will happen if there is an air crash and what will be its consequences”. Mr Pitfield will cover the crash risk analysis on behalf of LAAG.  I look at the post-accident scenario.”
   But again, this demonstrates why much of Large’s evidence takes the matter nowhere.  It is not and never has been in dispute by any party to the inquiry, including SDC the relevant statutory consultees and, in particular, the NII, that if an aircraft were to crash into the Dungeness site, the consequences could potentially be very serious.  However the question has always been whether the development proposals involve any unacceptable increase in the risk of that happening.
14.8. However during the course of his examination in chief, but confirmed in the first questions of cross-examination, the nature of Large’s agenda became clear.  Far from leaving the issue of risk assessment to others, Large’s overriding point and thesis was that he disagreed fundamentally with any risk-based approach of any kind. Seeking to draw upon events in Japan, Large’s contention was that any risk was unacceptable, as a remote risk could occur.  His case was that until nuclear power stations were designed to withstand an aircraft crash, no nuclear power station could operate safely in the UK. It was not a question of identifying an acceptable risk, because he contended that any risk was too great
. He accepted that the logic of this approach necessarily applied to aviation and nuclear power generally.  He agreed that aeroplanes currently fly over Dungeness at a range of altitudes (accessing the London airports), as well as many other such power stations.  His case was that because there will always be a risk from such aircraft, and any risk was unacceptable, no nuclear power stations should be operating now.  He expressly confirmed his view that Dungeness A and B should be shut down now, regardless of the development proposals, because aeroplanes already overfly it
.   His central criticism was not with the risk assessments as such, but simply (as he contended) that he believed it was not acceptable to have any risk however remote.   He conceded that such a radical philosophy was not one applied or adopted in any policy document, or used by any regulator or used in the planning system in this country
.  It involves, in essence, tearing up all conventional wisdom and, what is more, shutting down all nuclear power stations in Britain now because aircraft fly over them
.  Large confirmed that he did not have an objection to the development proposals per se, but his was an objection to all nuclear power stations where there are flight paths
.
14.9. The position only has to be stated to appreciate its absurdity.  However it is clear that Mr Large has form for such an agenda and in the willingness with which he is prepared to criticise the nuclear industry and the nuclear regulator.  Inspection of his Appendices at LAAG/4/C not only demonstrate his repeated involvement in cases for anti-nuclear groups, but more interestingly, his past attempts to advance criticisms of this kind which have (rightly) been rejected.  Thus he accused the NII of failing to prosecute (Appendix 14).  He has accused the French regulator of errors.  He contended that Sizewell should be shut down immediately.  None of these criticisms have been found to be justified or have been adopted in practice.  Large’s agenda and thesis is untenable.  His evidence based upon it is inherently unreliable.
14.10. It is equally clear that once Large’s central thesis is exposed, if it is not accepted and the Secretary of State continues to apply the conventional and well-established safety assessment process used to date by regulators to examine risk, then the matter rightly reverts to a question of the application of the conventional risk assessments which have been conducted by the Applicant in accordance with those methodologies, and independently by the HSE/NII with its own consultants, all of which demonstrate the safety of what is proposed.  That is, of course, precisely what the NII, Mr Nicholls and, indeed (as we will come to) Mr Pitfield has done.
14.11. In this regard, it can be noted that Large accepted that Mr Nicholls had applied the Byrne model of risk assessment (referred to further below) correctly and Mr Nicholls had given his professional views in accordance with the workings shown under that model (so abandoning an apparent suggestion raised in his proof of potential bias on the part of Mr Nicholls, an unfounded allegation which is not pursued in closing by LAAG).  Moreover, he agreed that EDF would not do anything to affect the development land value for a possible Dungeness C.  Therefore if Areva and EDF had identified in their risk analyses any real detriment to the prospects of Dungeness C, it would follow they would have presented such evidence to the inquiry to protect their interests
.  There is no such evidence from them.
Risk Assessment

14.12. Turning to the question of risk assessment, this has been undertaken on behalf of the Applicant by Mr Nicholls, a consultant with AREVA Risk Management Consulting Ltd, a specialist in risk assessments in aviation. He has very substantial experience in the field, having worked for Eurocontrol, the European organisation for safety in air traffic management
. In the nuclear field, he has advised EDF with respect to the safety case for the proposed EPRTM nuclear power stations and in particular the NII Safety Assessment Principles (SAPs).
14.13. The work he originally undertook on behalf of LAA on the risk associated with aircraft crash onto the nuclear power stations at Dungeness
 demonstrated that for the forecast aircraft traffic for 500,000ppa, the crash frequency would remain below a tolerability criterion derived from the “design basis” criteria in the NII SAPs (see below). His report commented critically on the report of Mr Large dated March 2007
 in which Mr Large had asserted that the risk would be unacceptable simply by virtue of the crash frequency being above the level of 1 in 10 million per year (10-7 per year). As we shall see, Mr Large’s assertion was completely wrong. The 10-7 level is the screening level below which the potential for aircraft crash does not need to be considered further. The level of 10-7 is not a target safety level or a limit of tolerability.
14.14. In cross-examination, Large agreed that Mr Nicholls had indeed assessed the position for 500,000 ppa reflecting the applications, but it was Large’s instruction from his clients that he should consider 2mppa, even though there was no such application before the inquiry.  He further agreed that Mr Nicholl’s assessment had been peer-reviewed (unlike his own report LAAG/4/P).  He accepted that if one were to use the 10-5 criteria, then Table B8 of Mr Nicholl’s assessment did indeed show a risk below the level of criteria which was identified as a design basis event in the guidance set out below.   However Large was not presenting evidence on risk assessments (as can be seen above).  This was provided Dr Pitfield to whom we now turn in this context.
14.15. We note – and it is a matter of deep regret - that LAAG refused to entertain discussions on a SoCG on this technical subject. Mr Nicholls tried to  discuss technical matters prior to this part of the inquiry but his attempts were rejected, apparently on the instructions of Ms Barton.
14.16. LAAG sought to bolster its case at the inquiry on risk assessment by relying on Dr David Pitfield.  He is an academic from Loughborough University who has experience in risk assessment on occupants and communities due to aircraft operations near airports. Like Mr Nicholls, and contrary to the assertion made by Mr Watts in xx of Mr Nicholls, Dr Pitfield did not feel disadvantaged in giving evidence on the subject notwithstanding that he did not understand fully the mechanics and workings of a nuclear power station.
14.17. We start from a note of agreement. It is accepted that the Byrne methodology is the appropriate methodology of assessing aircraft crash risk. Whilst Pitfield suggested that there existed superior methods (and this is not accepted) he did not employ any different methodology to Byrne; and he accepted
 that the Byrne methodology is the standard method used in nuclear industry safety cases. However, his approach was to make certain adjustments in the assumptions which underpin the Byrne methodology. For reasons which will become apparent, it is unnecessary to consider the appropriateness of the assumptions made by Pitfield, although for the record Nicholls considered them neither necessary nor appropriate.
14.18. Turning to the NII SAPs design basis criteria against which the risk is judged, the design basis event is one whose frequency is considered sufficiently high that the plant should be designed to withstand it. For aircraft crash the design basis is defined in the SAPs as one that occurs at a frequency of 1 in 100,000 per year (1 in 10-5). However, the Byrne methodology allows a relaxation to 1 in 10,000 (1in 10-4) for events that could not lead to off-site doses over a threshold of 100 milliSieverts.  Based on Areva’s technical knowledge and experience, it is only crashes on the nuclear island that could lead to doses above that threshold.
14.19. In its 2009 report, Areva estimated the crash frequency onto the whole site as 8.3 x 10-6 which is well below the design basis.  For the nuclear island the frequency was stated to be 5.6 x 10-7, again, well below the design basis criterion.
 Pitfield said in xx that he did not dispute the maths, (which had been available for more than 2 years), but he said he did not accept the assumptions inherent in the Byrne methodology.
14.20. Pitfield’s own assessment, based on his added assumptions, is set out on page 15 of his p/e.
 Table 7 considers the risk based on a pax throughput of 500,000. The risk is identified as 6.964 x 10-6, a figure which is considerably below the threshold identified by NII in its SAPs and indeed is less than that assumed by Areva in its report. Inevitably, therefore, Pitfield was forced to agree that the level of risk, either as assessed by Areva or as assessed by himself, was below the threshold which he adopted as the basis for assessment. In re-examination he confirmed that he considered his assessment was robust and his conclusions were valid.  Those conclusions were not undermined by the evidence of Ms Auty (many of whose notes she submitted after her cross-examination).
14.21. We should add that Pitfield’s assessment took account of the use of certain runways and included a further factor for an increased risk in bird strikes. Nicholls rejected the application of those criteria to the Byrne assessment, but notwithstanding them, Dr Pitfield’s assessment still showed that the risk was well within the tolerability criteria as established by the NII’s SAPs, even making the further assumptions which he made.
14.22. Bizarrely, in her closing submissions, Watts on behalf of LAAG has adopted the approach of burying his head in the sand by seeking to ignore Dr Pitfield’s own assessment of the risk.  His closing submissions on this issue instead concentrate on making observations on the report by ESR, and suggesting it was wrong/misinformed and so on. At para 357 (ii) bullet 1 of LAAG’s submissions, it is asserted that “The Byrne methodology is flawed so that it is not possible for ESR or anyone else using this methodology to quantify the increase in risk associated with the increase in risk associated with LAA traffic, or to provide a credible assessment of background risk”. The difficulty with that submission is that Dr Pitfield did just that, and his expert judgment was that his assessment was robust and his conclusions were valid. Mr Watts chose to ignore this crucial fact. This is indicative of how unreliable LAAG’s submissions are.
14.23. Finally on the issue of risk assessment, with respect to her, Ms Auty adds nothing to the professional assessment undertaken by Dr Pitfield  or Mr Nicholls, and raises no issues which undermine their conclusions as to the acceptability of the proposals in terms of risk. Her general hypothesis was that the model used to predict risk took no account of the particular circumstances at Lydd. Nicholls rejected that analysis but in any event when the model was amended by Pitfield to take account of “site specific” issues, his conclusion did not differ from Nicholls’.
Mr Spaven’s evidence

14.24. We incorporate our submissions about Spaven made under Airport Operations above, in particular his total lack of experience as a commercial airline pilot. There are, however, a few further points we would wish to add.
14.25. Spaven described what he said were four crash scenarios
. The first described an engine or other failure during a left turn departure off runway 21, but that could be in respect of Group 4 aircraft only – ie light aircraft which are currently unrestricted in currently taking off on that FP. Thus, this does not represent a change from the existing position.
14.26. The second scenario relates to engine or other failure by aircraft flying an ILS, NDB or RNAV approach on runway 21 which precludes the aircraft from making the required right turn on the missed approach. The issue here is that, as Roberts explained, the captain of the aircraft would wish to go straight ahead if there was any emergency which meant it could not turn right. Spaven’s alleged concern is that the aircraft would be flying directly into potentially restricted airspace, the LR. However, that point depends on it being accepted by the SS that the procedure in place for a general cease fire on the LR is inadequate. No such conclusion can rationally be formed, and it is significant that the MoD does not object. This is a situation where ATC would inform the LR to cease fire via the hot line. It is a tried and tested procedure and there is no basis for doubting its efficacy.
14.27. Roberts made it clear that it is just this sort of unexpected problem that pilots drill for, and practice their procedures to guard against.
14.28. In addition, Roberts explained that aircraft now have multiple independent systems – 3 systems for hydraulics, 3 systems for ailerons; 4 systems for computers and 4 systems for electrics. Again, if this was something of which Spaven was aware, he withheld it from the inquiry.
14.29. Tellingly, Spaven was unable to offer any explanation as to what failure could lead to a failure to turn right. Taking the example of the landing by Capt. Schlumberger of the airbus on the Hudson River. He lost 2 hydraulic and 2 electrical systems but still managed to achieve a precise landing on water.
14.30. The suggestion that the “go-arounds” would make an accident much more likely, this was typical Spaven scare-mongering. In fact, the planes are required to use ILS and that makes a go-around less likely (per Roberts).
14.31. The third suggestion is that there is an engine or other failure of a CAT A aircraft flying a circling manoeuvre to the east of the airport to land on Runway 03 while flying the downward leg to the power station. But that suggestion is misconceived as Cat A aircraft are not permitted to land on 03 when the range is open. If they were to land on 03 that is because the LR is closed, in which they fly to the west of the airport.
14.32. The fourth suggestion is a Cat A, B or C aircraft flying visual to the west of the airport, would fly the base leg pointing towards the power station. But that is not a manoeuvre a Cat A aircraft would fly because it is assumed that they would approach the airport via FP1.
14.33. Spaven’s suggestions were each more desperate than the last. They lacked a scintilla of plausibility. They were individually traversed and rejected by Roberts.
14.34. In any event, the concern Spaven expressed on behalf of LAAG is not shared by the NII. This is a matter which was considered in 1988 by the HSE/NII in the context of the then flight paths
. Tellingly it was the advice of the CAA that in the event of a malfunction when landing on runway 21 the pilot would flight straight ahead, into the LR restricted airspace. The letter from HSE/NII considered the position in respect of aircraft flying on flightpath D4 which is shown in Spaven’s Appx 1
. This demonstrates an acceptance by the NII of aircraft flying even closer to the NPS than now proposed. Such FP was included in the then s.106 agreement in 1992. The letter notes that in the event of problem for departing aircraft from runway 21 (then 22), “the MOD range can be warned very quickly and would cease operations” (para 11).
14.35. Unfortunately Spaven misrepresented the position in his p/e at para 6.6. He referred to the S.106 (his appx 21) and clause 1(b) and implied that the agreement imposed a requirement that aircraft would not turn left on departure on runway 22. In fact what Spaven did not also mention is that aircraft over 5700kg were permitted to turn left and take FP D4, up to a total of 6,000 departures a year.
14.36. Further, Spaven completely misrepresented the position regarding FP 12 in his p/e at para 6.7. This is rebutted by Maskens
, and is another example of Spaven’s scaremongering.
14.37. Needless to say, Spaven has not been able to explain why a different conclusion as to the safety of the flight paths, which are either straight ahead or turn right, should be reached in the context of the Application Proposals.
Terrorist Threat

14.38. We now turn to the assertions made about terrorism.  These were advanced by both Large and Spaven. Large stated his view that terrorists see nuclear power stations as an attractive target and that the air crash consequences are perceived to much worse than bombing.  But he then asserted that increased traffic movements at low altitudes put the facility at Dungeness at a higher risk and this need to be addressed.  This assertion is fallacious on a number of levels which were dealt with comprehensively by Mr Roberts in his rebuttal evidence
.  He rightly identified this as scare-mongering  In short:

14.38.1. The prevention of hijacking of aircraft is already the subject of extensive safety systems both nationally and internationally.

14.38.2. The protection from hijacking for commercial passenger jet aircraft not only includes security screening prior to boarding, but a second barrier technique to prevent access to the flightdeck which would be applicable to flights at LAA.  The nature of the security measures means that even if a means were found to avoid the steel door to flight deck and the mechanisms for its control, it would take considerable time to overcome and departing aircraft from LAA would be a long way outbound before there was any chance of an aircraft being used as a weapon even if such were to arise during the course of a flight.

14.38.3. Accordingly, the proximity of LAA to Dungeness does not give rise to any additional risk of this kind.  Indeed the tragic and terrible instances of hijacking of this kind in 9/11 did not involve targets so close to the airfield, but some considerable distance away.  In that respect, the general aviation activity in and over the UK in this area would be more relevant.

14.38.4. As to the assertions made by Spaven as to the technical operation of planes from the Airport, including questions of emergency procedures on landing or take off in the event of engine failure, Roberts (with the benefit of considerable experience as a pilot of such aircraft) explained in detail how and why all the flightpaths could be safely flown with the presence of the Lydd Ranges, the operating procedures that exist for flying over the Lydd Ranges if an emergency should ever arise, and the absurdity of the notion that if any power failure or loss of control did arise for an aircraft, that the plane would in fact land or come close to landing anywhere near the power stations, it being the one significant object in the landscape that any pilot and plane would be conscious to avoid in the otherwise open areas.  In any event, the issue of such risk is fully taken into account in the risk modelling that has been done.

14.39. Finally, we should make some observations about the argument advanced by Large regarding the demographics around nuclear installations. This is covered by Nicholls
, especially para 6.16 et seq. The short and compelling answer to the points raises is that HSE has now carried out a scoping assessment and concluded that they have no basis for objection provided the present application level of 500,000ppa is being considered (Nicholls para 6.21). 
14.40. For these reasons, neither the assertions made by LAAG, Large, Auty or Spaven were well-founded. The conclusion of Pitfield was consistent with the risk assessment produced by Areva. We therefore invite you to report to the Secretary of State that there is no unacceptable risk arising from these developments in terms of nuclear safety as has been confirmed by the NII/HSE. We should also add this. Whatever motivated LAAG to mount its determined campaign of opposition to the airport, nothing justified the peddling of the scare stories that has been the hallmark of this aspect of its objection. 
15. Ornithology

15.1. Despite the extent of the original objections previously articulated, at the close of the inquiry the only outstanding issue that remains so far as NE and RSPB are concerned relates to the potential effects of the development proposals on birds.   However even that summary overstates the extent of any dispute.  

15.2. It has been expressly confirmed by RSPB’s witness (Dr Underhill-Day)
 upon whom NE rely entirely in respect of this issue, that neither RSPB nor NE allege that the development proposals would have any likely significant effects on any of the designated sites; nor do they allege that the development proposals would cause any adverse integrity to any of those designated sites
.  Despite the quantity of evidence that has been scrutinised and all the combined resources available to RSPB and NE, the highest their objection is put is to say that (1) the evidence does not demonstrate that will not be likely significant effects and (2) assuming that an appropriate assessment is therefore required, they cannot say there would not be an adverse effect on the integrity of the designated sites.  

15.3. It will be immediately apparent that the nature of the objection pursued is articulated in the context of the Habitats Regulations, upon which LAA has made legal submissions already which are incorporated here.  Neither NE nor RSPB allege (nor could they on the state of the evidence) that there would be any material harm to ornithological interests such as to justify refusal of planning permission on any conventional policy assessment.  Their objection is predicated on the application of the tests in the Habitats Regulations to which we will return below in a moment.
15.4. It is also agreed that there are in fact only two areas that are said to be of concern.  These are (1) the measures to control bird-strike under the BCMP; and (2) the potential for disturbance of certain species of birds from the aviation activity in some particular locations
.  For ease of convenience, we will deal with each of these two topics under separate headings below.  But before doing so, it is appropriate to deal with some other general issues of approach, matters of background and matters of common ground that are all of considerable relevance in narrowing the issues and bringing a sense of reality, objectivity and rational thought into this topic.
The Objectors’ Evidence 

15.5. The first general remarks relate to the state of the objectors’ evidence.

15.6. First of all, there is an important, uncontroversial fact that has emerged at the end of this inquiry.  It is the elephant in the room, so far as NE and RSPB are concerned, which they dare not acknowledge.  Leave on one side for a moment the wealth of expertise and experience that the Applicant’s experts have brought to bear in reaching their clear and unequivocal positive views that there would be no likely significant effects on birds or the designated Sites – we will return to this below.  If one simply focuses on the state of the objectors’ evidence in the round.  The reality is that despite (1) the many years that the Airport has been in operation alongside the RSPB Reserve; (2) despite the many, many RSPB reserves across the UK, and the consequential extensive data and records or even anecdotal observations that must be available to RSPB its staff and members; (3) despite the many years that these Applications have been under consideration; and (4) despite the length and time of this inquiry and the subject matter under consideration, neither RSPB nor NE advance any positive case that any harm would arise to any species, let alone to the designated sites and the limited areas identified by RSPB and NE of concern, by reason of the proposed developments.  
15.7. This is not an observation to the effect that “RSPB had to fill the gaps in LAA’s evidence to sustain its objections”
.  It is simply a central fact directly relevant to the questions of whether there is any objective or reasonable basis for concluding that (1) these development proposals would be likely to have significant effects on the designated sites and (2) even if so, whether any adverse effect would be caused to the integrity of the sites.  The Secretary of State can be assured that RSPB and NE has left no stone unturned in looking for such evidence
.

15.8. It would be truly astonishing if, in fact, any of the species of birds in question were materially harmed by birdscaring on airports, or they were susceptible to disturbance from aviation activity of the type that RSPB/NE are concerned about (eg larger jets such as B737s), that there is not a single piece of practical evidence to that effect.  That is notwithstanding the fact that there are a whole host of airports that lie in close proximity to designated sites (including SPAs), along with airports close to reserves, where any such evidence (if it existed) would undoubtedly have been seen or attested to by someone. At some point, the rational and reasonable observer has to step in and express the blindingly obvious conclusion that there are no such likely significant effects (applying the Waddenzee test in its proper form).

15.9. The second point, again leaving on one side the Applicant’s expert evidence, concerns the one and only witness that the objectors have  relied upon on the issue of alleged potential effects on birds arising from bird control or aviation activity
:  Dr Underhill-Day
. This was extraordinary for the following reasons. 

15.10. It emerged that Dr Day is someone who has no expertise in aviation and their effects on birds at all.  He had no professional experience of aviation and birds.  His expertise and evidence in this regard extended only to his having read what he considered to be relevant literature for the first time in preparation for this inquiry. He had no experience in preparing or considering EIAs in relation to birds and aviation.  He had no practical expertise in relation to the effects of birds and aviation.   Despite his years of service to the RSPB (so lacking any independence from the client he was representing), he did not himself identify any incident of an alleged adverse effects on birds from aviation activity.  He therefore offered no real-world or practical experience or evidence of any kind on this particular issue (in contrast to both Dr Armstrong and Mr Deacon).

15.11.  What is more it is clear that Dr Day’s analysis shut out any such practical experience.  He dismissed that of Dr Day and Mr Armstrong as being of very little weight (a ludicrous position to which we return).  But not only that, he had not even read the Inspector’s Report and subsequent Secretary of State’s decisions that led to the 1992 Planning Permission, even though these decisions were directly concerned with the effect of aviation on birds, and specifically the effect of aviation on birds in this location. That was a remarkable omission, not least because on reading it for the first time in cross-examination, he inevitably accepted its relevance.  It will be noted that Dr Day apparently criticises Dr Armstrong for not publishing peer-reviewed papers of the effect of aviation on birds, but Dr Armstrong explained that he does research in this area but his publication is subject to contractual restrictions. By contrast, Dr Day has himself published no such papers, and has none of the extensive practical experience and professional expertise of Dr Armstrong and Dr Deacon who spend their working lives dealing precisely with the effect of aviation on birds.
15.12. There were other basic problems in relying upon Dr Day’s evidence. Dr Day had no understanding of any fallback or its effect on birds.  He did not have any relevant experience so far as the impact of bird hazard management on the effect on birds, either on-airport or off-airport. As to the latter point, Day was bound to accept the evidence of Dr Allen that in assessing whether the bird-strike risk was containable and acceptable, he had made no assumptions about works off-airport, given that it was impossible to speculate what agreements would be necessary, when and where (a point we return to below). The reality is that as far as the effect of aviation on birds, Dr Day’s was a novice.

15.13.  In summary NE and RSPB do not assert any likely significant effect to any species or designated sites in terms of ornithology from what is proposed. They do not identify any evidence of such an effect and their sole witness on the topic who seeks merely to express concerns is someone who has no professional experience (practical or academic) in this field.  This is in direct contrast to the Applicant’s position where advice from two independent experts has been taken, Mr Deacon and Dr Armstrong.  Both are highly experienced qualified ornithologists who specialise in assessments of birds and aviation, and have extensive experience of precisely this issue.  The Applicant produces positive evidence, both from a review of the available scientific literature, but also grounded in the extensive experience and expertise of these two experts in the field as to why there would be no likely significant effects either to birds or the designated sites.

Natural England and RSPB
15.14.  The second set of general remarks relate to the relationship of Natural England RSPB in this case.  Although there are two objectors - NE and RSPB – they only speak through one voice and person on this topic, namely that Dr Day of the RSPB.   It is important to recognise the significance of this in the weight that can be attached to NE’s position.

15.15. NE have been keen to point out in their Closing Submissions and in their evidence that they are the statutory consultee under the Habitats Regulations. To this end, Jo Dear in her evidence sought to give examples of cases where NE had worked with developers seeking to carry out developments in designated sites to try and reach solutions. This is then reiterated in NE’s Closing
 as of apparent relevance.  But tendentiously, this recitation of the evidence ignores what was put to and accepted by Ms Dear in XX on this very point
.  In fact on the topics of direct relevance to this inquiry, the history demonstrated that NE had in fact both recently and in the past, pursued objections seeking to prevent development based on ornithological interests which had been independently scrutinised and rejected by both Inspectors and the Secretary of State.  Jo Dear failed to refer to either of these when painting this otherwise rosy picture, notwithstanding its relevance to the points she was attempting to make. The first recent example was the wind farm development proposal for Little Cheyne Court
. NE objected to the proposal relying (as it has done in this case) on a joint case with RSPB in respect of birds.  That objection was ultimately rejected. It will be noted in that case NE and RSPB ran a case with disturbingly similar themes to that being run here, but which the Inspector ultimately rejected.  We find, for example the same lack of any positive case of harm being advanced
; we find the same sorts of unjustified complaints of the Applicant made as to lack of information because NE/RSPB requested additional survey work (rejected by the Inspector)
; we find similar concerns raised about “birdscaring” in fields this time in the context of surveys, but where the Inspector concluded that such scaring often acted as a “dinner gong” with a measure of habituation
; we find similar submissions as to alleged potential impacts on species of concern like Bewick’s Swan or the Bittern and the contention that any loss of such a species is of concern where the effects are said to be unknown
, but where the Inspector, for example in relation to Bewick’s Swan is able to adopt a reasonable and objective approach as to the absence of any firm basis for concluding that a problematic relationship would arise. 

15.16.  The second earlier example was of course NE’s (in its former incarnation as the NCC) objection to the development proposal that led to the 1992 Planning Permission.   That is of particular relevance in this context because NCC’s contention that planning permission could not be granted in that case either were fully investigated (with particular consideration given to aviation effects on birds) and rejected.  It is disturbing that not only does NE choose to refer to these examples when seeking to praise itself in its approach to development, but the research, investigation and examination of the objection then was not even given to Dr Day to examine before he pursued his look-alike objection in this case.

15.17. It is important to note that NE has, in this case, abrogated judgments and conclusions on the effects on birds to RSPB and, in particular, Dr Day.  This appears to contrast with the approach adopted at Little Cheyne Court.  In that case, the Applicant was concerned because RSPB and NE had joined forces to present a joint case of objection to a windfarm.  The Inspector took this into account when considering the weight to be attached to their views, but in that case was satisfied that the joint position was acceptable where there was a common view on the law, but also (as he noted), they had a common position on the proposals informed by their local officers and “ornithological specialists”
.  In this case, Ms Dear has made it clear that she relies entirely upon Dr Day’s evidence
.  He is not an ornithological specialist in this area at all (as noted above).  But more pertinently, NE’s own officers and own ornithological specialists have had no input at all into the objection.  It is entirely reliant upon that of RSPB.

15.18. Moreover, and in contrast to the position for windfarms recorded by the Inspector in the Little Cheyne Court, RSPB does have its own agenda in respect of air travel and climate change (as is clear from its closing submissions).  It is therefore unfortunate that NE has not taken any independent advice in continuing to align itself with Dr Day’s approach. Ms Dear relies entirely on the evidence of Dr Day on this issue, which is the reason given by Mr Honey as to why he would not permit her further cross-examination following the site inspection with Dr Armstrong at the end of August and the abortive attempt to agree a SoCG
.  NE’s entire reliance upon RSPB without taking any independent advice contrasts directly with the position in 1997.  As the correspondence has revealed, at that time NE applied its mind as to whether there would be any objection to a renewal of the 1992 Planning Permission and concluded that it had none.  We return to this 1997 letter below shortly.
15.19. The concern about NE’s abrogation of its judgments to a single person within the RSPB, coupled with concerns about the way in which it has now sought to portray the evidence at the inquiry in its closing submissions (as we deal with below) therefore basically undermine the weight to be attached to its views.  The fact remains that the only NE expert view that the inquiry knows about was that reached in 1997 to the effect that renewal of the development proposals granted planning permission in 1992 would not have any material adverse effect on ornithological interests.  The objection now pursued does not involve any expert input from NE’s advisers on birds, and solely relies on Dr Day. This has unfortunately led to a one-sided stance due to an entrenched position of objection.  The agreements that have been arrived at on all other ecological interests have taken huge efforts to reach (see for example Dr Tuckett-Jones’ account of the vacillation of NE on Air Quality). Once reached, there has been a marked reluctance of NE to acknowledge positive benefits.  The concession to this effect in respect of other species of concerns had to be extracted from Jo Dear after repeated questions, and the final acknowledgment of this benefit in NE’s Closing Submission does not reveal how painfully that acknowledgement had to be extracted, rather than being volunteered willingly if NE had been acting fairly
.

15.20. One would not expect or require impartiality from RSPB in the pursuit of its agenda and objectives in respect of aviation.  But NE’s deferral of judgments on the ornithological issues has meant that its role as statutory consultee has become compromised. The pass appears to have been sold for the purposes of this inquiry when the decision was taken at the outset to hold joint conferences with NE/RSPB counsel and witnesses in the preparation of the case (per Allen in xx) and have access to early draft proofs (per Day in xx, eg, in respect of  Dr Allan’s draft evidence). Given this overall stance of NE, its views are really only those of RSPB (without any independent ornithological expertise applied).

15.21. In addition to these points, considerable caution would also need to be attached to any continued statement of objection by Natural England for any of the following reasons:

1.1.1. Firstly, Ms Dear from NE confirmed what is axiomatic anyway.  In order to make a properly informed objection to the proposals based on birds, a fundamental source of information for Natural England ought to have been the RSPB Reserve Manager who worked on site on a day to day basis.  She initially referred to the importance of working closely with the RSPB Manager
.  Yet that is precisely what Natural England did not do.  Mr Gomes was not consulted by either Natural England or RSPB before they made their objections to the proposal
.  Ms Dear then confirmed herself that she was not aware of any consultation with him.  Extraordinarily, therefore, the Natural England objection was not based upon any consultation with the RSPB Reserve Manager at Lydd.  They therefore did not even seek to ascertain whether any past or existing activities were causing any difficulties.

1.1.2. Secondly, Jo Dear confirmed that she unfairly portrayed Natural England’s case and position in her written evidence regarding ornithology (see para 221 of her p/e).  She there asserted in writing that Natural England was positively asserting that there were likely significant effects to the designated sites
.  She confirmed orally, however, that the position of Dr Day, and therefore the position of her (as she was not adding anything by way of expert evidence or appraisal) was that he was not making any such positive case. To the contrary, all that Dr Day was saying, and so all she could say, was that he thought it was not possible to conclude that there would be no adverse effects.  She confirmed that she herself had no evidential basis to assert that there would be any harm.

1.1.3. Thirdly, Jo Dear herself orally confirmed that objections stated in her proof could not be sustained, yet these have not been corrected or formally withdrawn.  Thus she initially objected to the concept of netting, but that was withdrawn  based on the evidence about netting.  She initially objected on the basis that the development might then result in effects on future enhancements to any of the designated sites.  But she then confirmed orally that logically that could not be a relevant factor in a planning assessment or in assessment of the effects under the relevant Regulations and Directives.  Even if a future proposed enhancement were not to occur, that plainly could not affect any of the designated sites’ integrity. Yet she confirmed that she had taken this into account in her written evidence in purporting to put forward the objection on behalf of Natural England.  And even now these points are pursued in NE’s Closing Submissions without regard to the evidence that Jo Dear gave in XX. 

1.1.4. Fourthly, Jo Dear accepted on behalf of Natural England that she has failed to refer to the Little Cheyne Court decision where the protected sites’ protection had been considered, and the principle of proportionality in European law was identified and applied by the Inspector when considering the overall position  She then confirmed that she agreed with the approach in that document, having failed to identify it to the inquiry, but that she had not applied this approach to her assessment of the current proposals at all.  Again, despite this, it does not feature at all in NE’s Closing Statement.

15.22. Given that NE has firmly allied itself toe RSPB in this way, it has been forced to take the burden of such decision, as well as the benefit of not having to produce any knowledgeable expert on the subject. The burden is that NE is stuck with the conclusion of the expert witness put forward by RSPB that, notwithstanding the mountain of paper generated by objectors, that they do not assert that the development proposals will have a likely significant effect on the designated sites; still less do they allege that the proposals would actually adversely affect the integrity of the site. 

The Relevant Tests

15.23. The third area of general remarks relates to the relevant tests that are to be applied. NE/ RSPB appear to allege that the Applicant or indeed SDC have asked the wrong questions under the Habitat Regulations, or asked the rights questions in the wrong way
.  This is groundless.  To the contrary, the Applicant in its submission material with the Applications and SDC in considering the proposals based on the evidence as it then stood have been scrupulous in recognising the existence of all the designated sites, and the legal framework which applies to them (whether by law or policy as in the case of the pSPA and pRamsar).    Moreover, while the SDC took the view that an appropriate assessment was required for their decision, it is now common ground that it is for the Secretary of State to reach his own view on the threshold test under the Habitats Regulations, and he can do this in light of all of the evidence now before him.  

15.24. The correct tests to apply have been set out in LAA’s legal submissions.  For example, nowhere has LAA or SDC asked whether there is “compelling evidence of a significant effect”, as appears to be suggested now by RSPB
.  Frankly, this mischaracterisation of LAA’s case is unhelpful to the Inspector and the SS as it merely seeks to lead them into legal error. It is further of greater concern, for example, that Day does not say that there are likely significant effects on the designated sites (which is the threshold under the Habitats Regulations before requiring any appropriate assessment).  He seeks to reverse the position by saying that the evidence does not demonstrate that there would not be likely significant effects.

15.25. Similarly, for example, nowhere has LAA or SDC failed to consider the effects of the proposals in terms both of bird control and noise disturbance
.  To the contrary, LAA and SDC have been assiduous in considering all such effects. 

15.26. By contrast, it is conspicuous that NE/RSPB are not applying the tests in a way which reflects either practice or logic.  Thus, for example, LAA notes that for the first threshold test, the question of likely significant effects is not determined on the basis of probability but looks at issues of risk.  But equally, it is not rational or acceptable for NE/RSPB simply to rely on alleged concerns without in fact identifying any real risk of the effects of arising on the evidence.  It will be noted, for example, that Lord Justice Moore-Bick in R(Bateman) v South Cambridgeshire District Council [2011] EWCA Civ 157 at [17] observed in the specific context of this test under the Habitats Directive that something more than a mere bare possibility is required though any serious possibility would suffice.  Dr Day’s concerns simply do not descend to any form of assessment of possibility.  But on any view, his concerns are not supported by any rational evidence to show anything like serious possibilities of significant effect.
15.27. However we also note and endorse, with a further refinement, the point correctly made by SDC in its Closing Submissions that the relevant tests under the Habitats Regulations are concerned with effects on the integrity of the designated sites, not effects on individual birds.  It is clear that disturbances to birds, or even deaths of birds which would not impact upon a species at population levels, would not have such effects on the designated sites.  NE/RSPB’s objection simply does not grapple with this at all.  For example, whilst asserting the possibility of effects on species, whether through bird-scaring or disturbance, they do not identify any serious possibilities that effects on any of the species would be such as to adversely affect the integrity of the designated sites.  This is a point which features in both the Little Cheyne Court decision as well as the decision of the Secretary of State in 1992 (below) but is repeatedly ignored by NE/RSPB in their objections of this kinds.

15.28. By the same token, SDC apply this same point to the question of any appropriate assessment, even if one were to be required on the basis that the threshold question had identified likely significant effects
.   SDC correctly identifies that in considering any adverse effect to the integrity of the designated sites for the purposes of such an appropriate assessment, the clear Circular Advice is that one examines the integrity of the site as a whole, where integrity is defined as the coherence of its ecological structure and function across its whole area that enables it to sustain the habitat, complex of habitats and/or the levels of populations of the species for which it was classified.  Dr Day and RSPB (and therefore NE) have simply not addressed their mind to this question at all.  What is clear, however, is that they do not point to a single shred of evidence that the levels of populations of any of the species concerned would be affected even if the disturbance effects they have raised as a possibility were to occur.  Such an effect to these designated Sites, with their huge areas and huge numbers of birds, are self-evidently inconceivable from what is proposed.  But we return to this again below in the context of the evidence.
History of the Site – Aviation and Birds

15.29. The next, but no less fundamental topic of general relevance has been overlooked by NE/RSPB throughout this case.  That is the history of this airport, and the very long history of the co-existence of aviation and birds at Lydd.  As already noted above, it is astonishing that Dr Day had no knowledge of this, nor sought to acquaint himself with the evidence that exists.  But as evidence goes, it is some of the most compelling that could ever exist, as it represents real historic evidence of the interaction between aviation and birds over a number of years.  

15.30. The LAA/NE/RSPB SoCG
 sets out details of the aviation activity at LAA in the period 1954 to 1960 and 1961 to 1973. However more pertinent details which have not been challenged by NE/RSPB are set out in some detail in the 1988 Inspector’s report for the period 1978-1988
. 
15.31. Over the years, there has been a considerable fluctuation in activity. For example, there some 60,900 movements in 1979 (50% more than is proposed as a maximum under the current development proposals). By contrast for the years 1970-1972 there were very few movements at all. In more recent times, movements have again declined. But what the history also demonstrates is that over the years, there have been sustained periods when far greater numbers of aircraft, with large jets and turboprops that are considerably noisier than the aircraft flown today, have been flown regularly into and out of the airport.  This includes, for example, the operation of Chapter 2 aircraft which are so noisy that they are now banned from use in the UK altogether
.
15.32. At the same time that aviation activity has been at these levels, the ornithological interest of Dungeness has gone from strength to strength. Parts of the reserve at Dungeness have been in RSPB’s ownership since 1931
. Its ornithological interest is reflected in the designations and proposed designations all of which are recognised and agreed in the LAA/RSPB/NE SoCG
.
15.33. However the extent of the correlation between aviation activity and bird interest was intensely investigated in the context of the 1988 call-in public inquiry into the proposals to expand the airport by extending the runway.  There is much detail from the Inspector’s Report and the subsequent Secretary of State’s decision which is simply ignored by NE and RSPB today, but which is not challenged and is incontrovertible.  While the full report and the decisions (culminating in consent in 1992) require full reading, the following features can be noted:

15.33.1. As is the case today, the proposal to extend the runway so as to permit larger jet aircraft to fly from the Airport and to increase the numbers of movements was made in respect of an existing operational airport facility.

15.33.2. At the time of consideration, the SSSI to the south of the Airport had been designated,  the RSPB Reserve was in existence (along with its visitor centre and observation hides) the area that is now an SPA was at the time a pSPA and the pRAMSAR was in existence, both of which were as if they enjoyed actual legal protection under the EC Directive on Wild Birds
, and the inquiry considered the various gravel pits and numerous other pits and wetland areas throughout the SSSI, including Lade Pit, for all their ornithological interest. 
15.33.3. The inquiry had the data of the aircraft types and movements of the past 10 years, 1978-1988.  This demonstrated that in 1978 there had been 38,900 movements (ie virtually at the level of the maximum amount for which permission is now sought).  In 1979 that figure rose to 60,900.

15.33.4.   The inquiry also had data of the types of aircraft flown during these periods.  In particular, in the late 1970s this included large jet and turbo-prop aircraft which are considerably noisier than any of the aircraft proposed today, including the HS748 and the BAC1-11.  In the 1980s, it also included the HP7 and Viscount C130 (as well as BAe146s and Shorts 330/336). The airport was also used by business jets and general aviation, as well as both civil and military helicopters
.
15.33.5. It is important to note, however, that the flightpaths for the Airport during this period and previously were ones which directly affected the RSPB Reserve and all of the designated Sites far more directly than is the case under the proposed development.  At the time there was no exclusion zone around the Dungeness power stations, and aircraft could take off from the airport and take a left turn directly over the RSPB Reserve (and pSPA and pRAMSAR) areas and fly directly out to the south.  The only restriction was that they could not directly overly the power stations at a height below 2,000 feet.  The exclusion zone which now applies was only introduced after 2001.    It is clear that the existing flightpaths included flights directly over Burrowes Pit which was the location of the nesting tern colonies that previously existed.  This was set out in NCC/RSPB’s case at the time
.
15.33.6. Not only had the tern colony at the RSPB Reserve flourished whilst the Airport was at its most active during the years 1978-1988 and when the flightpath was directly over the tern colony, but it had in fact established in 1978 when the airport was carrying out over 38,000 movements per annum, and the terns had remained there when, in the following year, the airport reached its peak activity of over 60,000 movements
.  
15.33.7. The proposal which was under consideration and which was  subsequently granted planning permission involved a main take-off track for larger aircraft (eg the 6000 permitted movements of aircraft over 5.7 MT) along a corridor over the RSPB Reserve itself.  This is shown as Flightpath D4 on the s.52 Agreement Plan that was part of the 1992 Planning Permission
.  It took all the larger aircraft directly over the RSPB Reserve and the pSPA, and close to Burrowes pit.  Moreover the obligations in the s.52 agreement that were being considered for that proposal and which were imposed, required the airport to use its reasonable endeavours to ensure that at least 50% of departures took place on the southerly route (straight out) and permitted all of the larger jets to fly along D4
.  By contrast, under the current proposals, the majority of all jets will fly to the north over Lydd given the operation of the Lydd Ranges, with only a comparatively small frequency where there would be the option of flying over the Lydd Ranges to the south, and no option to fly along D4 (which does not exist at all for larger aircraft), and with the airport prepared to accept a condition not to fly flightpath 18 over the Lydd Ranges for larger aircraft if the Secretary of State thought it were necessary (which the Applicant thinks it is not). 

15.33.8. NE and RSPB objected to the proposal.  Their case is recorded in full in the Inspector’s Report at Section 5
.  They relied upon both the SSSI designations and the pSPA and pRAMSAR designations in respect of the ornithological interests and the Directive requirements to prevent impacts
.  They relied on the full range of species that are currently relied upon in today’s objection, including terns, gulls and waders and species like Bewick’s Swan, diving ducks, shoveler, pochard, ruff and sanderling and what were regarded as international and nationally important levels of the species and the multifaceted nature of the area, as both a breeding, wintering and migratory area
.   However, they expressly identified that the “principal birds species at risk from disturbance by aircraft” were the Sandwich Tern and Common Tern.  They identified these as the most important and vulnerable species.  They identified Sandwich terns as “particularly sensitive”
. They asserted potential adverse effects to these terns in circumstances where the identified noise levels to which they were to be exposed was predicted to exceed 90-95dBA
. 

15.33.9. It can be seen that the NCC/RSPB also pursued their objection on the basis of effects to all the other species mentioned, including waders, wildfowl and gulls in and around the area, alleging that surface-feeding ducks such as shoveller and wigeon would be the most likely to be disturbed, but with geese also susceptible
.  But it is clear that the parties and the Secretary of State recognised that NCC/RSPB’s principal objection related to terns on the basis that they regarded them as the most sensitive species, such that if these species were not significantly affected, there was no basis to conclude any other species would significantly affected
.

15.33.10. In deciding to grant planning permission for the proposal which would have involved flights of the jet aircraft in question on flightpath D4 over the Reserve and pSPA and in close proximity to the ternery resulting in levels of noise to those areas and birds in excess of 90-95dBLamax, the SS agreed that the evidence demonstrated that the birds “had bred successfully at Burrowes Pit since 1978 and that any variation in breeding success during that time did not correspond with variations in aircraft movements at Lydd airport”.
15.33.11. It can also be observed that the state of the scientific evidence relied upon by RSPB and NCC at the time for their objection is not materially different to that which they rely upon now.  Dr Day was unable to point any material changes from his perspective.  By contrast, Dr Armstrong has pointed to the main scientific development since then which only serves to strengthen the absence of any impacts occurring, namely the recognition in the science that an effect does not constitute an impact, and even when feeding birds are displaced from an area during the day, they remain fully able to exploit it at night (see the Gill paper referred to in more detail below).

15.33.12. It can also be noted that at the time of the 1988 decision, there was also practical evidence collated which was entirely consistent with that which also continues to persist today.  Thus, for example, in respect of tern colonies in Shetland, Orkney and at an RSPB reserve, it was reported that there was no evidence of decline or any problem from low flying aircraft and helicopters
. Of the 6 NCC offices consulted, two reported that they had no data on the effects of civil aircraft, two reported that there were no particular problems involving civil aircraft, and two reported that gull and/or tern colonies co-existed at airfields with no apparent harm to their numbers.  Moreover, the Irish Wildbird Conservancy had confirmed that after an extensive survey, it had found there to be no threat to the seabird colony at Dublin airport which was overflown by aircraft at a height of about 1000ft
.

15.33.13. Neither NCC nor RSPB sustained any concern as to the impact on birds from bird-scaring activities at the airport which would have been and would continue to be an inevitable part of the operations.  
15.34. The extent of the information and the relevance of that decision (as further empirical investigation and evidence of no effects) cannot be in doubt.  Dr Day agreed it was relevant in cross-examination, having not seen it before despite the fact that the 1992 Planning Permission decision is of obvious relevance to this issue.  Once confronted with it, Dr Day was bound to accept that his contentions in evidence to the effect that the development proposals might affect the ability of the tern to re-colonise Burrowes Pit in the above circumstances was patently not a proper basis of concern.  To the contrary, the empirical evidence demonstrated that terns had in fact colonised in an area overflown by large numbers of far noisier and far more numerous aircraft than is currently proposed.  As Dr Armstrong observed in evidence, but was not challenged by either NE or RSPB, this empirical data which had been investigated not only demonstrated that there was no effect on bird species from aviation of the type proposed, including this most sensitive of species, but the evidence could potentially point to the fact that some birds view aviation activity positively.  This is borne out as a matter of practice in respect of the number of species that already breed on the Airport now in areas subject to the LAmax contours in excess of 85dB eg the Cettis Warbler.

15.35. Neither Dr Day when asked in XX, nor any other NE/RSPB witness has ever offered any evidence of any material change in circumstance that would alter the conclusions that were reached in 1992 in respect of the most sensitive species that NCC/RSPB were able to identify and now justify an objection.  The 1992 Planning Permission is therefore highly relevant, not because it is merely part of the planning history of the site, but because it involved a thorough and scientific investigation of data and research on the effects of far noisier and more direct overflying aviation on birds considered to be the most sensitive and vulnerable to disturbance, with a clear conclusion that there were no significant effects.

15.36. That brings us back to the position in 1997.  When the Airport sought to renew the 1992 Planning Permission, such that the entire principle of the planning permission was open to investigation, Natural England (then English Nature) obviously carefully considered the position (in accordance with its statutory duties).  It consulted RSPB.  It then wrote to the Applicant on 4 August 1997 with the results of its consideration of the proposal which make it plain that it was applying the test under the Habitats Directive with full rigour.  The letter demonstrates that the only concerns it expressed were ones which affected the SAC (eg the lichens) matters which are now fully resolved. As to birds and the SPA and indeed pSPA, its position could not have been clearer.  Having consulted with RSPB, NE reached the considered view that they were not aware of any further evidence regarding the impact of aviation on birds, and they would probably not object to the proposal on these grounds.  Indeed, on this basis, and because there were no objections on “bird grounds” to the development, they invited the airport to withdraw its objection to the pSPA
.

15.37. Not only was Dr Day unable to identify any material change in circumstance between 1992 and 1997 which could justify an objection now, but he was equally unable to identify any such material change between 1997 and the present day.  To the contrary, on his own analysis, the scientific research on which he continues to rely is not materially different to that which was in play in 1992.  Dr Day’s own assessment of the entirety of that material is that it does not demonstrate that there would be any significant effect on birds from the type of aviation proposed. 

15.38. Regrettably, NE/RSPB do not refer to this position in their Closing Submissions.  Instead, there is now an attempt by Counsel (not put to any witness and not in evidence) to suggest changes which appear in the Closing Submissions.  Mr Honey for NE purports to identify four in his Closing Submissions at §§261-264.  But not one is in fact justified as can be seen in turn. To the contrary, the only relevant differences for these purposes are ones which strengthen the 1992 conclusions as we identify below.

15.39. First RH states that the development granted planning permission in 1992 is not the same as that now proposed
.  That is only partially true.  In fact there are two Applications, the first of which is only for a runway extension of a shorter length that that permitted in 1992.  But the differences in the Applications in fact only serve to demonstrate why the 1992 conclusion is extremely robust for what is proposed now. RH states that although the 1992 permission did include a runway extension, it did not include a new terminal building.  That is not a valid distinction at all for the runway extension Application.  But it is also a distinction of absolutely no consequence for birds and birds disturbance in respect of either Application.  No objection has ever been taken to the physical construction of a new terminal. And the fact of a new terminal plainly does not affect either  maximum number of movements of aircrafts, the types of aircraft that were being contemplated or, more pertinently, the LAmax noise levels which were in issue. 
15.40.  RH then states that the 1992 permission was subject to “a range of conditions” such as a limit on the number of jets and aircraft in a certain weight category.  This is a ludicrous point.  The limit to which RH is referring was one restricting aircraft above 5.7MT to 6,000 movements per annum.  The current development proposals are in fact only predicted to involve some 3,600 movements of the larger aircraft. But more pertinently, there was no restriction on the LaMax levels of such permitted aircraft under the 1992 permission.  Moreover, the aircraft which were identified in the scheme were clearly known
. They included the noisier B737-300 and 400, as well as a B757, than the types being contemplated now.  This is therefore both a disingenuous and a misleading point.  RH is pointing to differences which are incapable of affecting the validity of the 1992 conclusions regarding disturbance on birds.  What makes it all the more regrettable that such points are taken in closing, without being aired by witnesses where their absurd nature would have been exposed, is that RH fails to refer to any of the real points of difference relevant to bird disturbance which only strengthen the 1992 conclusions to the present case.  These include the existence of the flightpath D4 over the Reserve in the 1992 permission, where none is now proposed, the fact that the proposal was looking at LAmax levels in excess of 90-95dB by aircraft overflying or passing very close to the birds in question, the existence of noisier aircraft permitted than those which now generally operate (see eg B737-800 which is quieter than the B737-300) on those flightpaths, and the overall greater number of movements permitted and the  absence of any flight.

15.41. Secondly, RH states that the 1997 EN letter was written at a time when the 1992 planning permission remained extant and related to the renewal of that permission.  But that too is misleading and disingenuous on the face of the letter itself.  As the author herself correctly identifies, the principle of the 1992 planning permission was in issue and, what is more, SDC would have been under a duty to revoke the existing permission had any adverse effects been identified.  The terms of the letter make clear that the author (rightly) did not regard the fact that the application was for a renewal as inhibiting in anyway her ability to consider the principle of the development.  The implicit suggestion in RH’s point is legally and factually wrong, and untenable.  Again, such a suggestion is only liable to mislead.

15.42. Thirdly, RH asserts that case law and guidance on European protected sites “has changed substantially”, and that it is no longer Government policy that a balance can be struck between protecting designated sites and economic growth (referring to the terms of the 1987 Circular identified in the Secretary of State’s letter of 1990).  Once again, this is a false point which is liable to mislead on a number of levels:
15.42.1. It is certainly correct that the 1987 Circular refers to protection of economic growth as a consideration, but it is fundamentally incorrect to suggest or imply that the 1992 Conclusions on bird disturbance (which is what we and NE are purporting to address) were reached on this basis.  To the contrary, the Secretary of State’s decision makes it clear that he was concerned with the question of whether there would be any significant effects on the birds, and he concluded on the evidence that there would not.  He did not purport to rely upon economic considerations in making his decision, and it is therefore misleading to suggest that this is a relevant change in circumstance affecting the 1992 conclusions.

15.42.2. RH’s point could, in additionally have no application at all to the NE’s reconsideration of the issue in 1997 and RH fails to draw this to the attention of the Inspector.  To the contrary, the author of the 1997 decision letter makes it clear that her consideration of the renewal of the 1992 Planning Permission was in light of the new guidance, and her approach demonstrates that she applies the relevant tests which apply today.  
15.42.3. Had the 1992 Conclusions in fact been reached on the basis of “economic considerations” (which they were plainly not), EN and the author of the 1997 letter would clearly have been able to have identified a change in circumstance then (ie in 1997). They did not do so because the 1992 conclusions were self-evidently not reached on this basis.

15.43. Fourthly, RH states that “the sites have changed”.  He then seeks to place reliance upon the fact that the SPA was only a candidate site at the time of the 1992 decision, and there have been new waterbodies and reedbeds with the more bird species and the habitat being more diverse.  Once again, these points are specious and misleading.  In 1988/1992 the SPA was a pSPA, but was treated as enjoying the same protection as an SPA. The fact that it was a candidate site therefore is not a relevant point of distinction. Furthermore the pRAMSAR already existed as did the SSSI. But more bizarrely, it is patent that the exact status of any designation is irrelevant to the question of impacts of aviation on birds in real terms.  Birds do not know whether they are in a pSPA, an SPA, a SSSI or a pRAMSAR or not.  The 1992 Conclusions as to the absence of significant effects on birds was simply that. It does not depend upon  whether the bird is in an SPA or not, although in fact the birds were actually in a pSPA in 1988 in any event and this was treated as an SPA by the Secretary of State.  Likewise, the assertion about new waterbodies and reedbeds and new species is completely misconceived on the facts and misleading again.  The 1992 conclusions were reached in respect of aircraft overflying waterbodies in a pSPA with a nesting tern colony, with Lamax levels proposed in excess of 90-95dB Lamax.  The conclusions were there that there would be no significant effect.  That is a conclusion which would apply a fortiori to any of the waterbodies or reedbeds now in issue which are not indeed overflown in the same way, and are subject to much lower levels of noise. As to the assertion of there being more bird species present, that is clearly not the case.  In fact some species have now left (eg the various terns).  The full extent of the species that were relied upon in 1988 by NCC/RSPB can be seen from the Inspector’s Report and was extensive. NE fail to identify what these “new” species are, or why they would affect the 1992 conclusions in any event.  Perhaps even more disingenuously, this point is pursued in the face of the 1997 letter. 

15.44. Each of these purported “changes in circumstances” is therefore misconceived and, regrettably, deeply misleading.  We very much regret that NE has chosen to advance such points in this way (not in evidence but in closing submissions) which are such manifestly false points.  Once analysed, the absence of any material change of circumstance which would affect the validity of the 1992 conclusions to the situation now is in fact graphically illustrated. 

15.45. RSPB’s attempt to claim a material change of circumstance (again not put to any witness, nor claimed by Day but only raised by Counsel in Closing Submissions) is somewhat shorter, but no less incorrect and equally revealing for its errors.  RSPB’s DF asserts that the “baseline” of current activity today is “incomparable” with the baseline “with which the SoS in 1992 was faced”
.  It is asserted that “Lydd has nothing like the level of activity it had then – the aviation market generally and LAA specifically has moved on and Lydd has for obvious locational reasons reduced in activity” -  this is an incomprehensible assertion in itself as Lydd’s location has not changed, and therefore it is impossible to understand what “obvious locational reasons” DF thinks he has in mind – DF then makes the extraordinary assertion that “any comparison between the decision in 1992 and the circumstances here is therefore meaningless” and asserts that the circumstances in which permission is sought “are wholly different”.   

15.46. It will be noticed at once that whereas Dr Day failed to read the 1992 decision and 1988 Inspector’s report altogether in putting his objection and evidence together, he did not, at least, assert that reference to it was “meaningless”.  To the contrary, when it was put to him, he conceded its importance and relevance, so recognising, for example, that his complaint about the prospects of terns returning was not a proper basis for objection.  DF’s assertions therefore are made in the teeth of the evidence of his own witness.

15.47. But whereas Dr Day failed to read it, it appears from this closing submission that DF has either failed to read it properly, or he has wilfully misunderstood its contents and relevance.  There are a number of basic fallacies in what DF is asserting.  We apologise for rehearsing what will probably be obvious to you and the Secretary of State already, but one can only assume that the baldness and hyperbolic way in which DF’s assertions are made might otherwise disguise the chronic misrepresentation of the underlying position. 

15.48. First, as set out in detail above and put to Dr Day (who recognised the obvious point that was being made), the relevance and significance of the 1992 conclusion lies in what it reveals, based on empirical data which has been analysed and investigated, about past levels of aviation activity and birds, not the aviation activity in 1992 as DF appears to suggest.   To the contrary the points put to Dr Day, which he recognised, was that the historic data demonstrated (1) that two types of tern, including the most “flighty”, “sensitive” and “vulnerable” of bird species, and the species most prone to disturbance
, had not only thrived  on the RSPB Reserve at a colony directly under the then flightpath at Burrowes Pit at noise levels exceeding any of the exposure levels predicted for birds on the Reserve for the current proposals historically (eg in 1979 when levels of movements were in excess of 60,000), but that the birds had actually established their colony at around that time, and in a year when the movements had already reached 39,000.  This clearly was not a point related to the year 1992 (when the Secretary of State issued his decision), but it related to historic data and experience from 1978 to 1979.  Terns have not changed as a species.  No one has suggested that their tolerance as a species to this level of aviation activity from commercial jet aircraft both in terms of noise and visual effects would have changed.  In so far as habituation is concerned, the fact that they established the colony in 1978 demonstrates that they either did not require habituation to such disturbance in order to come to the area in the first place or, if they did, such habituation occurred very quickly and was no bar to establishment.

15.49. Accordingly DF’s attempt to describe the 1992 decision as “meaningless” is nothing more than advocate’s puff which ignores the facts and his own witness.

15.50. Secondly, the 1992 decision similarly contains highly relevant conclusions about the fact that this most sensitive of species to disturbance (representing NCC and RSPB’s worst-case species for the purpose of their objection to the proposal in 1988) was unaffected by changes in aviation activity, and that their numbers did not correlate to such fluctuations.  Had DF himself properly read or at least not misunderstood the decision, he would have no doubt recognised and acknowledged that the Secretary of State’s reasoning in the decision letter in 1992 was based on an examination of historic data about the tern numbers in contrast to aviation activity.  It is immediately apparent from the Inspector’s Report that in fact aviation levels peaked in 1979, shortly after the terns established themselves in a location under the existing flightpath to the south and remained at the Reserve, but in the subsequent years they remained there the tern numbers altered (due to factors such as predation) but when aviation was in fact in decline.  The 1992 decision is compelling evidence that the tern numbers at the Reserve was simply unrelated to the aviation activity taking place. That conclusion remains as valid now as it was then (as Dr Armstrong identified when giving evidence and Dr Day had to concede when examining the decision for the first time).  Again, the assertion that the decision is “meaningless” because it related to aviation activity in 1992 is factually incorrect (the conclusions were not purporting to deal with aviation activity in 1992, but changes in aviation activity over a far longer period) and more smoke and mirrors.

15.51. Thirdly and perhaps even more tellingly, even if the 1992 conclusions on bird disturbance had in fact purported to be based upon, or solely examining, 1992 aviation activity (which they so clearly were not anyway), DF’s assertions as to the absence of comparability with today’s situation on the basis that the level of activity was “incomparable” and it has so radically reduced since then, is startlingly misconceived.  DF appears to have misread the data and seems to be working under the misapprehension (wilful or otherwise) that the historic peaks in 1978 and 1979 (when terns in fact established themselves) were also present at the time of the inquiry into the proposal in 1988 or the time that the Secretary of State reported in 1992. That is simply not the case.  In fact the position could not have been more different.  From the historic peaks in 1978 and 1979, by the time of the 1988 Inspector’s inquiry, the levels of movements had dropped by 1987 to a total  of 19,400 movements per annum (ie for all activity) and a total number of passengers in that year of 1,100
.  If one therefore compares this with the current “baseline” that DF has been at pains to describe in his Closing Submissions (before making his assertions of lack of comparability and radical reduction in numbers compared with the “baseline” under consideration by the Secretary of State for the 1992 decision), DF’s assertion is not only wrong, but completely contradicts the point he was trying to make.  The current “baseline” now is approximately 22,000 movements per annum, with passenger numbers having moved from approximately 2,817 in 2005 to 529 in 2009.  Therefore the actual number of movements from the airport in the “current” baseline today is actually more than was the “current” baseline before the Inspector at the 1988 inquiry, and the actual number of passengers was less, but not significantly so and certainly not having any material impact on aircraft movements.

15.52. DF’s assertions are not simply wrong, but they completely disprove the point he was attempting to make as to the alleged lack of “comparability” in terms of baselines before the two decision-makers then and now.  The point about the “baseline” of course completely ignores the real point about the 1992 conclusions which has not changed about the interaction between the most vulnerable species to disturbance and aviation activity which has not changed, and which neither RSPB’s witness nor even RSPB’s counsel has identified any material change of relevance. 

15.53. What is certain, and must be reported to the Secretary of State, is that NE and RSPB’s current objection to these development proposals was made without any regard to the evidence and findings on bird disturbance in the 1992 decision.  Dr Day simply had not read any of this data or taken it into account.  NE have relied solely on Dr Day. Self-evidently, NE has not considered the 1992 decision in its deliberations either. It is a travesty of fairness that an objection can be advanced in these circumstances where the most basic and central data relevant to the issue has been completely ignored. 

15.54. By contrast, it must also be reported to the Secretary of State that on the last occasion that NE and RSPB did consider the 1992 decision findings in the context of aviation development of the type now proposed, applying the relevant tests under the Habitats Regulations and in full awareness of their statutory duties, they were satisfied that there had been no material change in circumstances or in the evidence relating to effect of aviation on birds, and there was no objection to such development occurring
.  This is the only time that NE and RSPB have actually considered the position properly since 1992 and in light of that decision.  When they did so, they reached the only fair and rational conclusion that there was no basis for objection on bird disturbance grounds.  Nothing has changed. No other change has been identified, as Day admitted in xx.

15.55. Equally if in fact DF’s point about comparability with respect to “baselines” is a valid point of principle, then the data demonstrates that the two “baselines” in issue, namely the position in 1988 at the inquiry which led to the decision in 1992, and the position now regarding current levels of activity, are in fact broadly comparable in terms of numbers of movements, although what has changed is that the proposed flightpaths would no longer fly directly south over the Reserve and waterbodies of principal concern previously and the aircraft proposed would be quieter than the older types that were being considered previously.
15.56. We also endorse the objective and fair analysis that SDC has given in its Closing Submissions as to the absence of any “scientific literature” relied upon by Dr Day to support a change in circumstance resulting in an objection now being made
.  Dr Day did not identify any such change to support his position.  And he would not be able to do so.  We endorse SDC’s analysis with one caveat.  As Dr Armstrong has identified, what has advanced in the literature since 1992 is a greater understanding that a disturbance effect does not necessarily cause a disturbance impact at all, as is clear from the Gill paper in relation to feeding.  The scientific literature has therefore advanced in way which makes the 1992 conclusions even more robust now than they were before.

15.57. That then brings us back to the current position in relation to operations and birds. We have already touched on the “baselines” that DF relies upon today, as compared with the ones in 1988 when the Inspector was examining the case. 

15.58. The Applicant has provided detailed data throughout the application process, updated for the inquiry with the very latest data, as to the total numbers of aircraft movements, the breakdown of those movements into aircraft types based on the flight logs, numbers of passengers (in so far as these can be extracted from the data which is difficult in terms of categorisation because some passenger movements may not be recorded by the CAA’s methodology in the same columns)
.  Contrary to the impression that RSPB now mischievously seeks to give in its Closing Submissions, the Applicant has consistently provided an open, full and complete picture of such activity using all the best data.  It agreed an early SOCG with LAAG of such movements.  It has updated the movements as the most recent data has become available and it has responded to every laborious and late request from the parties at the inquiry for identification of aircraft types referable to movements.  

15.59. By way of a disturbing misrepresentation of this data, RSPB now extraordinarily seek to turn their own case on its head by claiming, by reference to the uncontroversial data on aircraft movements that has either been in the open for some time or could have been requested at any time prior to the inquiry, that : “We have heard much talk of the Gulfstream and it has been repeatedly been used as some sort of benchmark against which to judge the acceptability of the proposals”
. 
15.60. We are pleased to note that SDC is similarly surprised by the volte face nature of the implicit point that RSPB appears now to be trying to make and its inconsistent criticism now as to the relevance of the Gulfstream V.   Both the Applicant’s team (and clearly SDC) have a clear note and record of RSPB’s essential case on bird disturbance as originally advanced by Dr Day in evidence and as put by RSPB’s Counsel in XX of Mr Deacon and Dr Armstrong along the lines that that (1) the birdstrike measures involved with the development proposals would be significantly different because it was the introduction of vulnerable aircraft movements and (2) that the introduction of jet aviation activity of this type was comparable to the introduction of Concorde in the Burger paper because the LaMax levels were ones which the birds in question would not have experienced or habituated to, and so there was a risk of the sort of activities Burger observed when Concorde passed over:  this was what was put to Armstrong in XX on the first occasion by DF, and was roundly rebutted by Dr Armstrong in answer.

15.61. As to the issue of birdstrike, RSPB’s general contention about this was wrong and it plainly ignored the presence of existing business jet aviation which represents the most vulnerable type of aircraft to birdstrike (as dealt with in more detail below).  The Applicant has never suggested that the current jet aviation activity is at the frequency or same level of regularity as the proposed scheduled jet passenger aircraft under the current development proposals when they are operating at their maximum.  Nor has it relied upon the Gulfstream V particularly in this context.  But it has corrected RSPB’s obvious misunderstanding that there was no such jet aviation activity present and its obvious misunderstanding as to the bird control measures required to protect this as the most vulnerable type of activity to birdstrike, along with the scheduled passenger service to Le Touquet which already exists.  We deal with issues of intensity of bird control and regularity based on the evidence actually heard and recorded below.

15.62. As to disturbance, it was obvious that RSPB’s original attempt to rely upon supersonic levels of noise from the one of the noisiest aircraft that has ever taken off on this planet was itself fallacious.  But there was another inherent argument in the contention that RSPB were advancing, namely that it was right and proper to consider the extent to which birds are tolerant of LaMax levels from aircraft to which they may not have habituated because they were not regular movements.  That was the underlying thrust of the cross-examination and the potential cause for concern then being advanced based on Dr Day’s lack of practical experience, but his review of the literature.

15.63. The basic problem is that contention is at fundamental odds with the existing position as illustrated by the activity of the Gulfstream V (as an example) as the evidence has demonstrated.  The whole point about the Gulfstream V is that it provides real compelling evidence of the exact opposite of what RSPB were articulating as a concern when it originally started this case, namely that because birds respond to Lamax levels, they would be startled by the introduction of new jet aviation activity where they had not had time to habituate to it.

15.64. The whole point of the Gulfstream V data is that it, like the other business jets currently operated, relates to a jet aircraft, in use at Lydd, providing Lamax levels above 85dB on locations close to the runway, where those levels are experienced without any regular pattern and so without the same benefit of habituation that would apply to the type of activity proposed by the development proposals (which the Burger paper demonstrates can occur for normal commercial aircraft with no effect) at all, without causing disturbance effects that have never previously been identified or recorded, and in circumstances where NE and RSPB have unequivocally confirmed that the current operations at the Airport including such jet activity have no significant effect on any of the designated sites.

15.65. It is therefore simply extraordinary to find RSPB in its Closing Submissions seeking to rely upon the lack of regularity of jet aviation movements (1 every three days in 2010, namely approximately 114 movements)
, and the even greater lack of regularity of the Gulfstream V (one movement every 15 days)
 as supporting its case in any respect.  This is completely at odds with what Day sought to deduce from the scientific data regarding lack of habituation being a potential difficulty, it is completely at odds with the way that RSPB began its case of cross-examination, and it defies any logic.  If (as is common ground) the accepted scientific position is to look at Lamax levels in terms of potential disturbance to birds, particularly if looking for any potential significant differential between those Lamax levels and ambient noise levels, and there is a concern that disturbance may be a particular problem where there has been no opportunity to habituate, then it is blindingly obvious that any impact arising from jet aviation activity would be experienced now.  The Lamax levels of the Gulfstream V exceed 88dB in areas of the Airport where species alleged to be of concern to RSPB already choose to breed or feed. If in fact these species were susceptible to disturbance of the type alleged, it would have already been experienced now.

15.66. Again, as SDC rationally observe to similar effect in their Closing Submissions, if birds are more likely to habituate to aircraft given sufficient exposure, then increasing the number and regularity of flights of jet aircraft would in fact reduce rather than increase disturbance
. Likewise, if it remains RSPB’s concern that birds do not habituate to infrequent or irregular Lamax from jets, then it would have to be the case that the existing activities at Lydd (with jet aviation of the type described) would already be disturbing birds whereas NE and RSPB’s unequivocal evidence is that the existing activities have no material effect at all.

15.67. Therefore RSPB’s contention in its c/s that the levels of activity “paint a wholly different picture from that which LAA has assumed as the baseline by, for example, using the Gulfstream noise contour, when flights by that size of plane are so few as to make that a wholly unrepresentative proxy for the current noise environment” is spurious in the extreme
.  The Gulfstream noise contour is not and never has been given as a proxy for the “current noise environment”.  The Gulfstream noise contour has been given as representative of the noisiest Lamax level experienced at the airport when the Gulfstream V flies on its comparatively irregular flights from the Airport, so proving that Lamax at this level on the habitat shown (including breeding and feeding sites within the 88dB and above contour) even when experienced irregularly, have no effect on any species of concern.  The ambient noise environment at the airport currently is given in the evidence of Perkins as Laeqs (in the normal way) and these only further serve to illustrate the point that irregular Lamaxs of the type caused by the Gulfstream have no  such effects, despite the ambient noise environment. 

15.68.  Moreover, the picture of current use is neither different, let alone “wholly different” to that which LAA has always stated to be the case from the outset, with jet aviation being a feature of the airport’s activity, but on an comparatively less regular basis than would be the case with the development proposals (1 in every 3 days on average, but as Deacon and the logs demonstrate, that activity not evenly spread so that there can be days when there are large numbers of such movements in one day) along with general aviation and a scheduled passenger service at the levels shown in the logs which have been provided.  

15.69. To the contrary, LAA has throughout this inquiry repeatedly relied upon the current position in XX and the levels and types of activity it shows (which, contrary to DF’s case was much closer to the 1987 baseline as well) as demonstrating some glaring truths which neither NE nor RSPB confront:
15.69.1. Whilst the airport is currently operating at significantly lower levels of activity than it has done in the past, that activity still includes (1)  flights by business jets, including the Gulfstream V, a jet of considerable size (not in fact significantly smaller in scale than a B737) and which generates jet noise Lamax on a less regular basis than would be the case with the development proposals, and which have been shown on contour plans, and where such jet aviation currently causes no adverse effects to the designated sites or any species; (2) flights by large turbo-prop aircraft, including a scheduled passenger flight (currently operating once a week) and more regular turbo-prop cargo aircraft that has commenced and now operates at night; (3)  many flights by general aviation aircraft which are permitted and do turn left of Runway 21 and fly low level circuits over the RSPB Reserve, the SPA, pSPA and pRAMSAR, without causing any adverse effects to any of the birds or these sites; and (4) flights by both civil and military helicopters, including those which fly in the Lydd military areas.

15.69.2. Despite the continuation of such activities now and over the many years of the past, there has not been a single recorded incident of complaint from the RSPB or a single recorded incident of any bird of any species in any habitat being disturbed by such activity in recent years, whether from jets, prop planes or helicopters
.  Despite the scientific papers which Day purports to rely upon  relating to non-jet aviation activity - eg light aircraft and helicopters - (but which Armstrong correctly identifies as not in fact relevant to commercial jet aviation operating from an airport), there has been not one single recorded incident of a disturbance effect from such activity despite it regularly flying over (not just laterally close to) the reserve, the waterbodies and all of the species said to be of concern to RSPB at low levels whilst on left hand circuits around the airport.   Not only has Armstrong correctly pointed out that these bits of literature are simply not relevant to commercial jet aviation activity taking off or landing at an airport on established flightpaths (Burger in fact being the most comparable in this regard demonstrating no effects from such commercial jet traffic), but  he has also repeatedly pointed out, (but this is steadfastly ignored by Day and RSPB), that the effects in the scientific literature examples were cases where such non-jet aircraft where flown directly at or in the vicinity of birds at low levels, where those birds would had never had any opportunity to habituate to such aviation, or where the noise and effect might well be similar to that associated with a predator (for example, light aircraft noise akin to kayaks without outboards).  But what all of this vividly demonstrates is that despite the scientific literature, no such adverse disturbance effect even from light aircraft or helicopters is experienced by any species at Lydd in and around the Reserve.
15.69.3. Mr Gomes, the RSPB Reserve Manager at Lydd confirmed that he had worked for a number of years for RSPB on a number of different reserves spanning a period of 35 years, including that at Lydd, and he did not produce any evidence of, or identify, any impacts on birds from aviation (whether from bird-scaring or otherwise) from his experiences either at Lydd or elsewhere
.

15.69.4. Mr Gomes and Ms Dear both expressly confirmed in evidence that the current operations from the Airport did not result in any material adverse effects on the Reserve or its aspirations, and that included the operation of business jets, turbo props and scheduled flights as they exist now, as well as all the other forms of general aviation.  Mr Gomes confirmed that that was based on his experience in and around the RSPB Reserve, at his office, and at the Visitor Centre for a period of 8 years.

15.69.5. Furthermore, Mr Gomes confirmed in respect of the 8 years that he had been the Reserve manager, that neither from himself, nor from the 6 permanent staff, the 7 part-time staff members and many other volunteers, all of whom have experience of the Reserve in and around it, was there a single incident of complaint about Airport noise from any of the existing or past operations.

15.69.6. Mr Gomes further confirmed that there was also not a single recorded incident of any noise from the airport or from aviation causing any disturbance effect on any bird, le alone a disturbance impact
.  He confirmed that he himself in those 8 years had not himself noticed aircraft flying out on the southerly route from the Airport, but agreed this might be either because the Ranges were shut or because he had not noticed because it is simply not particularly noticeable
.

15.69.7. Mr Gomes further confirmed that in addition to the absence of any complaint, incident or recorded event of any disturbance effect, there were none identified in any of the visitor survey questions and answers from visitors to the Reserve of which he was aware.  Not a single visitor had identified any such effect.  He said that some visitors occasionally commented on light general aviation activity – this is consistent with the fact that GA can and does regularly fly out over the reserve on the permitted circuit, but no one had alleged a disturbance to birds, no such comments had ever been logged or thought necessary to follow up, and no one had ever made any comment or complaint regarding jets, helicopters or turbo –prop aircraft
.

15.69.8. Mr Gomes confirmed that the only event in evidence at all was that raised in paragraph 10.10 of his proof of evidence on 15 November 2010, relating to the Gulfstream V.  He confirmed that this is the first time that he has ever mentioned this incident (it not being logged anywhere or notified as a complaint).  Despite the fact that the Gulfstream V had previously and continues to operate (once every 15 days on average), not a single other person has ever raised any question or concern before or since regarding its operation or identified any disturbance effect.  There have, of course, been a further 8 months of experience since then when RSPB would undoubtedly have drawn the inquiry’s attention had the continued operation of this aircraft in fact caused any disturbance that had been witnessed by anyone.  Moreover, both Gomes and Dear (as above) confirmed that the Airport’s operations, which include this aircraft, do not have a significant effect on the designated sites. 

15.69.9.  On closer investigation of what Gomes has described in the incident itself, he in fact confirmed that although he has described as what he considered to be birds that had been disturbed into the air at around the time the Gulfstream V left, he could not see the birds leave the ground. Therefore he did not know what was present on the ground at the time, or why they might have been disturbed, or whether in fact it was as a result of deliberate disturbance as part of the standard bird-scaring regime for a vulnerable business  jet movement, or some other form of disturbance activity on the ground (eg walker, farmer, farm machinery on agricultural land etc).  And in any event, as he described himself, the birds in question in fact circled and then settled again in the same location, subject to the same point as before that he could not see the ground where they took-off or landed.  It is therefore impossible to conceive how this incident supports RSPB’s case and, of course, in fairness it was not advanced by Mr Gomes as such, neither he nor Ms Dear claiming any material effect arising from it, nor claiming that it had ever happened again.

15.69.10. We should add that in preparation for the inquiry or in anticipation of his return to the inquiry, Day had every opportunity to visit the reserve and observe for himself the effect of aviation activities. For all we know he did. But there is not a shred of evidence from either him or anyone else of any disturbance effects, still less impact.

15.69.11. By contrast with the incident above that appeared in Mr Gomes’ evidence, there was the extremely unsatisfactory way in which RSPB revealed that, contrary to the assertions and criticisms Dr Day advanced in his evidence about the lack of notification of the B737 noise trial that the Airport conducted, RSPB had not only been aware in advance of that noise trial (it being widely publicised in the local press and well-known to all in the area), but Mr Gomes himself knew of it in advance, and he had travelled to the Reserve and located himself within a vantage point in the Reserve (along with his wife and 6 others in that particular location) to experience it.   This only emerged during oral evidence, despite its obvious relevance and the results contradicting RSPB’s case.  Mr Gomes when probed demonstrated that he was at a point in the Reserve even closer to the aircraft and runway than he had been for the Gulfstream event which he had mentioned and described as the noisiest aircraft he had ever experienced at the Airport,  a description which he stood by even after it was pointed out that he had experienced the B737-300 noise trial and been even closer to the aircraft on that occasion.  He described how he had stood and observed the whole of the trial, with the aircraft landing from the North East, taxiing to the terminal area, then waiting 30 minutes, then taxiing back down the runway, and then taking off to the south-west and then turning over Lydd (so pointing its engines towards the Reserve as it turned).  He confirmed neither he nor any other person present had witnessed a single bird reacting to the aircraft, notwithstanding that it was conducted at a time when there would have been many birds present at the Reserve, despite the fact that he was looking directly at the aircraft activity across the open land of the Reserve where he plainly would have been able to see any disturbance effect such as flight.

15.69.12. It is unfortunate that RSPB did not see fit to include such evidence in their written material.  It is even more unfortunate that Dr Day went further and misrepresented the position by claiming that RSPB had been unaware of the noise trial altogether, and therefore criticising the Applicant for this as a lost opportunity for RSPB to observe the effects.   Had Dr Day checked with Mr Gomes, or Mr Gomes informed Dr Day, such a grossly misleading account could not have been made.  It is hardly consistent with RSPB’s attempts to portray Dr Day’s evidence as complete and thorough.  To the contrary, not only has he completely missed out the 1992 data and conclusions, but it appears that he did not even consult Mr Gomes on basic factual points as to real evidence on the absence of any effects experienced at the Reserve, including from the most directly relevant noise trial that the Applicant laid on and notified the public (including RSPB) about, and which the RSPB Manager attended and had full opportunity to plan his attendance.  What this event actually confirms is precisely what Dr Armstrong and Mr Deacon themselves have repeatedly experienced throughout their professional lives and extensive experience of examining birds at airports.  Birds are not disturbed by this sort of aviation activity.  To the contrary, the position is and remains that birds are not deterred from airports at all.  Many actively choose to nest or feed there.  There is simply no basis for believing there would be a likely significant effect from the proposed aviation activities, let alone any reasonable scientific basis for concluding any adverse effect on the integrity of the sites in consequence.  
The Value of Practical Experience

15.70. That brings us more shortly to the final general topic – the obvious value of practical experience.  In his evidence, Dr Day has asserted that the practical experience of acknowledged experts in aviation and birds such as Dr Armstrong and Mr Deacon carries “very little weight”.  DF has repeatedly sought to mischaracterise the nature of Dr Armstrong and Mr Deacon’s practical experience in relation to bird disturbance, in a way which is now also adopted by NE in its Closing Submissions misrepresenting the answers Dr Armstrong in fact gave
.  RSPB/ NE allege that Dr Armstrong’s chain of logic “was to say that because birds were present near an airport at a particular point in time they must be tolerant so that there is no disturbance impact”
. The footnote to this allegation is then said to be a reference to 2nd XX by DF.   

15.71. Once again, we are troubled by the misreporting of the evidence that was given, where NE (like RSPB) apparently only record the question was put, and disregard the answer that the witness actually gave.  This misleads the inquiry and the Secretary of State and is not a fair or appropriate course.  When this question was put to Dr Armstrong, he explained emphatically that it was not an accurate portrayal of that evidence.  His practical experience and evidence is not simply based on the fact that because a bird is present near an airport that they must be tolerant, although he did rightly point out that in some cases where birds were choosing to be present at a particular point in time, that was also evidence (as with the Bittern, for example, in two locations).  In answer to this line of questioning, he expressly contradicted DF assertion that he relied upon a “snapshot in time” by pointing out that the practical experience was based on observations over long periods of time, including many years of experience.  He then referred DF by way of example to sequential evidence in respect of terns at Lydd itself.
15.72. Therefore Dr Armstrong explained that his practical experience and observation of birds near airports was based over long periods of time, and that is clearly the case.  As is clear from both his Supplementary Information, and his oral evidence in answer to this question, he and Mr Deacon have both observed birds feeding, loafing and nesting on or around airports while aircraft take off and land, without any disturbance effects, and he has further observed the continuation of the same species in these locations over many years at a number of airports.  

15.73. As you will no doubt recall, this exchange then prompted DF to try another line of attack and to challenge such observations as not being “systematic”.  It appears by this that DF and Dr Day would only permit an observation which was recorded in writing, with weather, time etc shown, to constitute a relevant piece of evidence.  But this is an affront to Dr Armstrong’s unchallenged expertise as a scientist and ornithologist in suggesting that Dr Armstrong’s experience over many years of observing birds in this way and in these locations is unreliable.  Likewise, DF’s unbecoming follow up, to allege that Dr Armstrong was putting forward evidence simply to suit his case, was both offensive and unjustified.  The fact is that Dr Armstrong and Mr Deacon have given evidence as to what they have observed on a number of years, which is clear, reliable and scientific expert evidence from ornithologists with extensive experience in the field.  It is not only credible and reliable in itself, but what is more it is corroborated by a whole host of other evidence which confirms the point and which has not been challenged.  For example: 

15.73.1. Such practical experience was given as part of the evidence from NCC reporting stations in the 1988 Inquiry
.

15.73.2. It exists in the Supplementary Information to Environmental Statement CD 1.23(i) dating from as long ago as October 2007.  That document refers to and relies upon Case Studies at BAe Warton, Belfast City Airport, Derry Airport, Military Airports around the Wash SPA, Cape Wrath SPA, RAF Lossiemouth, Dundee Airport and Glasgow Airport were all identified, demonstrating ongoing activities at these airports had not affected SPA species on nearby SPAs.  Dr Day was expressly asked whether he challenged anything in this document by PVqc.  He said the only thing he disputed in terms of accuracy was the reference to one scientific paper which was in fact a paper which related to desert ungulates, rather than birds, but he did not dispute anything else
.  This is material which has been in existence for nearly 4 years, and RSPB has not and do not challenge it. 
15.73.3. It exists in the Supplementary Report from Dr Armstrong to which Dr Day has only provided very limited challenge (some of which is misconceived eg the location of Heathrow SPAs).

15.73.4. And finally, in a rich irony, we find it now turns up in NE’s own Closing Submissions as evidence which they rely upon from Dr Allan in the context of birdstrike, where they positively aver the need for deterrent measures for SPA species close to airports, including Derry, Heathrow and Warton
.  That, of course, is precisely the point that Dr Armstrong and Mr Deacon have repeatedly made that birds are not scared by such aviation activity even at much busier and noisier airports.  Perhaps the most telling irony of all which is indicative again as to the unobjective nature of the way the objection has been pursued by NE is that in this paragraph of the Closing Submissions, NE rely upon Dr Allan’s own evidence as to measures taken at Derry Airport adjacent to an SPA for species including Bewick’s Swans for deterring feeding on fields close to the airport, yet Dr Day and RSPB had taken Dr Armstrong to task for relying upon the Airport bird control officer who had identified Bewick Swans in the vicinity of the Airport when RSPB says there were no records of such Swans in the area for the last 10 years.

15.74. NE / RSPB do not point to any precedent or principle which suggests that practical experience from specialist ornithologists is not relevant.  It is plainly ludicrous to ignore such evidence.  Taken together with a proper appraisal of the scientific literature, by an expert with experience in this area, it would be nothing short of negligent (and, we suggest, in breach of the Habitats Regulations) to ignore such evidence.   Of course Dr Day has none.  Nor is he in any position to dispute the accuracy or credibility of Dr Armstrong’s and Mr Deacon’s.   

16. Bird Control Management

16.1. With those general observations applicable to both the main topics, we turn to the issue of birdstrike risk which is raised as the first, and now principal or foremost, area of concern by RSPB.  That concentration now on bird control no doubt reflects RSPB’s belated recognition that the objection on bird disturbance is, in reality, unsustainable in light of the 1992 conclusions and the absence of any material change in circumstances of relevance which Dr Day has been able to identify.
16.2.  The issue of birdstrike has always been taken seriously by the Airport, but it also needs to be properly understood in its correct context. Notwithstanding the graphic photographs of aircraft suffering from birdstrike accidents included in Dr Allan’s p/e, there have (per Mr Deacon xx, and Dr Allan in xx) in fact been only three accidents in the UK that have resulted in crashes due to birdstrike. Two of those aircraft were business jets and one a turbo-prop.
16.3. Both Deacon and Allan agreed, that such aircraft are more vulnerable in terms of birdstrike risks than the larger jet aircraft because the larger jet aircraft engines have been designed to withstand a significant degree of birdstrike, whereas smaller jets and turbo props engines have not
.  Given this clear evidence and agreement, once again we find it extraordinary to find such basic facts misrepresented in Closing Submissions by the objectors.  DF writes at 62b:  “The vulnerability of B737 is different from and greater than for standard business jets”, ascribing that remark to Maskens under cross-examination.
16.4.   We have no record of such a statement, nor is it correct.  While climb out rates were discussed and they are generally quicker for business jets than for B737s (although not in all cases as Maskens dealt with, but which is not reflected in NE Closing Submissions 145), it was never agreed that the vulnerability of a B737 is greater in terms of birdstrike than a business jet, and that is patently wrong.  Maskens (rightly) deferred to Deacon on questions of birdstrike risk.  To the contrary of what is now claimed, it was expressly agreed by the experts (Deacon and Allen) that business jets are the most vulnerable because if a bird is ingested into their engines, it is far less likely to be able to cope with the effects than a commercial passenger jet engine which are designed with bird ingestion in mind.  Thus whilst a business jet may be at lower altitudes for a shorter period than B737 (although not much), the far more pertinent factor in vulnerability terms is the inability to cope with a birdstrike ingestion if it were to occur. 
16.5. Likewise, NE misrepresent the position in respect of General Aviation and assertions about area of vulnerable airspace covered
.  Whilst GA is generally slower and so there may be greater scope for avoiding action, by contrast general aviation spend more time in the lower airspace, particularly on circuits over the Reserve, at which altitude birdstrike is more likely to occur than either commercial passenger jets or business aircraft which climb rapidly
.  We have no record of Allan saying in evidence that business jets would be in the vulnerable airspace for longer than light aircraft (as NE assert)
.  But if he did say it, it is so obviously wrong as well as being inconsistent with what is said elsewhere about the climb out rates of business jets being even faster than B737s.
16.6.  The experts were unanimously agreed that business jets are the most vulnerable aircraft in terms of the risks from birdstrike, and the accident data for the UK only serves to confirm this.  Of the three crashes that have ever occurred, two have been from business jets and one from a turbo prop and there have been none in the UK for commercial passenger jets (notwithstanding the fact that they will be in lower altitudes for slightly longer than business jets).
16.7. The types of business jet aircraft that were affected in the two crashes are both used at LAA and will continue to be used whether or not the Applications are successful. They have done so with satisfaction by the CAA that the Airport operates safely. Indeed, LAA has one of the lowest incidents of birdstrike recorded, despite its proximity to the RSPB Reserve. 
16.8. Thus, the starting point is that LAA is an existing airport which is required to, and does, undertake Bird Control Management measures. Originally, both NE and RSPB made it clear beyond doubt (through counsel) that they accepted that in the fall-back scenario (ie in the event that the planning permission is refused for the applications) that the business aviation and private aircraft movements which are set out on the table at p.18 of CD 4.1 under the column “300,000ppa with runway extension (annual average)” would take place in any event.  As described and recorded in detail in the evidence of Louise Congdon
, the subsequent resiling from that position and consequential amendments to their Statements of Case intended to question the fallback evidence were not supported by any evidence and the questions put to Ms Congdon fell flat. We refer you to the complete account of  the  objective and comprehensive evidence given by Congdon  on the fallback position (dealt with above).
16.9. However, as indicated in our legal submissions, we address the evidence:
16.9.1. First, without any reliance upon the fallback, as it demonstrates in itself the absence of any material effect on the designated sites in terms of Bird Control with the development proposals.  This renders it unnecessary to consider the fallback anyway;
16.9.2. Secondly, and therefore by way of alternative, by reference to the fallback for the sake of completeness.  In doing so below, we will return to the legal submissions about fallback and apply them in this specific context. 
16.10. The Applications were supported by a Bird Conservation and Hazard Management Assessment within the ESs
. This was supplemented, in October 2007, by an Assessment of the Predicted Impacts of a Bird Hazard Control Programme
 for both applications. This was followed by an updated BCMP in December 2009. Before the inquiry now is a Bird Hazard Risk Assessment dated December 2010
 and a further updated BCMP
. These documents were prepared by Mr Nigel Deacon, an experienced and highly competent expert in the field of Bird Hazard Assessment and Bird Control Management
. Mr Deacon was the co-author of CAP 680, which is the predecessor of CAP 772.
16.11. The evidence that Mr Deacon has actually given (rather than the partial account of it and the evidence generally that appears in NE’s closing which we have already pointed out is inaccurate in a whole host of respects which are too numerous to mention) establishes:
16.11.1.  that there would be no likely significant effect on the SPA, pSPA, pRamsar and RSPB reserve by reason of the Applications and the Applicant’s BCMP for the development proposals, and in any event, even if an effect were to occur, the development proposals would not give rise to an adverse effect on the integrity of the SPA, pSPA, pRamsar and RSPB bird reserve as a result of the Applicant’s BCMP.
16.11.2. That there is more than sufficient detail within Bird Hazard Risk Assessment in order to judge the environmental effects. Indeed, no case is made by the RSPB that the environmental information is deficient in order to make such an assessment, and there has been no request from the Inspector for further information in order to assess the effects.
16.12. There is a SoCG between LAA and NE on the issue of birdstrike risk assessment and mitigation measures.
 This document is very important and it is stressed it should be read in its entirety. However, without re-stating its entire terms, the SoCG confirms that: 
16.12.1. the birdstrike risk at LAA is manageable within currently accepted safety standards provided that the appropriate policies and practices are applied with sufficient intensity over an appropriate area (paragraph 1.2(b));  therefore (per Allan in xx) there is no need to be concerned about the risk to aircraft of birdstrike at this airport under the Application proposals; and (also crucially per Allan in xx) his assumption that the birdstrike risk is manageable is not contingent on any off-site works. He expressly stated that in reaching the view that the risk would be successfully managed, he made no assumptions as to off-site works taking place.    Both Deacon and Allan correctly approached it on the basis that only measures which it was known the Airport could now carry out (ie on its own land) could be assumed as taking place.  It would clearly be wrong to assume and rely upon off-site measures which by definition would be contingent on agreement with another landowner as there would be no way of knowing whether such an agreement could or would be secured.  We note that NE claim that Allan did not say what he did (although even their own inaccurate record of what he said appears to confirm he did).  Both we and SDC (with our respective note-takes disagree, but we will return to this purported controversy below.
16.12.2. the BHRA methodology as utilised by LAA is agreed and is generally appropriate; (paragraphs 1.2(c), 3.1.1) (Allan admitted that he was unaware of the methodology before he wrote his p/e).
16.12.3. the techniques and organisation described in the BCMP are agreed; (paragraph 1.2(d));
16.12.4. business jets (small jet powered aircraft) are the most vulnerable non-military aircraft types; (paragraph 2.1.2); (this is contradicted by DF’s submissions, which clearly ignore both expert’s view on this
).
16.12.5. the strike numbers associated with different strike frequency categories in the risk assessment matrix are not disputed (paragraph 3..1.2);
16.12.6. So far as the BCMP is concerned, the bird management techniques and bird control staffing structure in the BCMP are agreed and accepted as appropriate to the proposed future operation of LAA (paragraph 4.1) subject to a number of clarifications and caveats, including:
16.12.6.1. a shift in the bird control methodology at the airport from the previous system of short “bird scaring runs” to virtually continuous patrolling of the airport is already considered appropriate and necessary to protect business jets and commercial turbine engine aircraft, requiring techniques which are additional or different to those currently in use; (see paragraph 4.2.1)
16.12.6.2. it is necessary for flight safety purposes for the airport to manage hazardous birds in the fields immediately adjacent to the airport where possible. This may involve habitat management and/or the application of standard dispersal techniques within or possibly outside the airport boundary; (paragraph 4.2.2)
16.12.6.3. that in addition to necessary active bird control, scrub removal close to the areas closer to the runway and where possible the netting of airside water bodies to exclude hazardous birds is appropriate to help to reduce the birdstrike hazard associated with game birds and waterfowl; (paragraph 4.2.6).
16.12.7. Again, regrettably NE and RSPB’s recitation of evidence, particularly that of Allan, simply fails to deal with the evidence as it emerged in its final state.  NE /RSPB persistently refer to claims or assertions which were either not made or, if made, were later retracted or withdrawn or contradicted through the process of cross-examination.  It will be recalled, for example, that Dr Allan had to put a line through material parts of his written evidence, as well as the many acceptances he gave during the course of his oral evidence which NE/RSPB ignore. In good orthodox tradition, we deal with the final answers that Dr Allan gave, not the answers which were subsequently changed, amended or replaced and not the answers that NE/RSPB might have want to hear but did not.  On such note, we refer you to RSPB's Closing at paragraphs 39 and 41 and NE's Closing at paragraph 35 by way of example where claims are made as to what is shown in what are described as "bird control logs".  In fact Deacon gave evidence to the inquiry as to the true position, namely that these are only the bird count sheets which do not equate to the bird control activity currently taking place at the airport.  They merely identify birds recorded at the time of runway runs, but do not deal with or record the far more extensive bird control activity and patrolling by the bird control officer during the day, such as that which mainly takes place close the airport perimeter boundary.  NE and RSPB just ignore this evidence, despite the fact that Mr Deacon is the person with direct experience of the bird control activities at this airport.
16.12.8. In terms of Aerodrome Safeguarding, it is agreed in the SoCG (paragraph 5.1.1) that this is an essential component of the Airport’s Safety Management System and that a compromise between air safety and conservation interests is usually achievable and some positive conservation measures will have no impact on the birdstrike risk; (paragraph 5.1.3).  However it was also agreed that safeguarding objections to future development proposals intended to enhance any of the designated sites could not, as a matter of logic, result in any harm to the existing integrity of the sites.  The fact of future safeguarding could therefore never cause an adverse effect in integrity of the type to be assessed under the relevant Habitats Regulations
.
16.12.9. We expressly endorse the c/s made by PBqc at p.32 para 52(2)
16.13. Against that background, we turn to consider what remains of NE’s objection based on birdstrike risk. Dr Allan’s evidence was unsatisfactory in a number of respects. We make the following observations:
16.13.1. Although Dr Allan works for FERA
, formerly the Central Science Laboratory, his evidence should be accorded no more weight or status than any other consultant. In fact, as became clear, he did not take an impartial view but rather advocated a point of view on behalf of his client, just as he did unsuccessfully at Doncaster Finningley.
16.13.2. Extraordinarily, when first asked to advise, Allan said in xx that he only considered (1) the previous application (which led to the 1992 permission) and (2) an ornithology report of 1986 which addressed birdstrike matters. Allan was not provided with the birdstrike sections of the ESs. He was not given details of the recorded flight movements until after he wrote his evidence. 
16.13.3. Conspicuous by its absence, in the paper mountain of documents before the inquiry, was any reference to CD 12.33, the International Bird Strike Committee’s Recommended Practices Note no.1, (“the IBSC Practice Note”) a document which was drafted by Dr Allan.
16.13.4. Curiously Dr Allan at first sought to distance himself from the applicability of the IBSC Practice Note, initially suggesting that it was of no weight, before going on to concede that it represents the IBSC’s view and “is probably close to my professional view” and that he did not disagree with any aspect of it fundamentally. This stance was particularly strange given that the Practice Note states in terms at pg 6 that “in the opinion of IBSC, these standards should apply to any aerodrome carrying regularly scheduled commercial air traffic, irrespective of the movement frequency or type of aircraft involved” (emphasis in original). Allan agreed that this applies to LAA now, given the existing scheduled flight to Le Touquet. 
16.13.5. The IBSC Practice Note has a number of Standards which it expects to be met.   Allan confirmed that the standards set out in the IBSC Practice Note are minimum standards. This was confirmed by Allan in his presentation to Easyjet (CD 12.37).
16.13.6. The overall strategy, as Allan confirmed, is to make airports as unattractive to birds as possible.  That strategy applies (he said) with as much force to the existing operation as with the Application proposals
.
16.13.7. One aspect of the IBSC Practice Note with which Allan expressly said he agreed was that a properly trained and equipped bird/wildlife controller should be present in the airfield for at least 15 minutes prior to any aircraft departure or arrival. But surprisingly that was not a matter he had mentioned in his evidence to the inquiry
. In fact, as Standard 3 makes clear, where there are infrequent aircraft movements (ie one movement more than every 15 minutes) then this may not be long enough to disperse all hazardous birds from the vicinity of the runway and therefore the controller should be deployed sufficiently in advance to allow full dispersal to be achieved. This led to the observation that, in terms of bird dispersal measures, “more is less” ie more aircraft movements would mean there is less necessity for obvious deterrent measures. 
16.13.8. Indeed, Allan had referred to (x/c) (but not in his p/e) an observation by him in September 2010 of  what he claimed to be “jaw dropping” numbers of waterfowl (Lapwing and Golden Plover) very early in the morning (before the airport was open). It was no doubt for this reason that Allan agreed in xx that having regard to the contents of the IBSC Practice Note it was his advice that there should be things like netting of water bodies where practicable on airport now, and that it was his advice that the airport could be and should be doing more now in any event to reduce birdstrike risk given the existing business aviation use of the site. After all, it is the business aviation that is, as Allan agreed, the most sensitive and vulnerable to birdstrike risk.  Moreover, the inquiry has heard the evidence as to the increases in jet aviation activity which are already allocated to the airport for Olympic traffic in 2012 which will similarly require such protection.
16.13.9. In this respect there are a number of aspects of the IBSC Practice Note which were not (at the time that the evidence was given on this) being complied with by LAA (as Allan accepted in xx), viz: there was not yet full compliance with the grass management advice; LAA has not yet sought to deny access to water so far as practicable; a properly trained and equipped bird/wildlife controller was not present on the airfield for at least 15 minutes prior to any aircraft departure or arrival, contrary to Standard 3 of the ISBC Practice Note. Yet Allan said in xx that these were all matters which should be being undertaken now (based on current operations).
16.13.10. A particularly curious aspect of Allan’s evidence was, however, that on the second day of being xx he announced that he was changing his evidence – that he did not consider that Standard 3 of the IBSC Practice Note should be complied with at the airport.
16.13.11. In this context it will be recalled that Allan raised an issue as to the reporting of birdstrikes in his main p/e
, saying that the absence of smaller bird species suggests that such strikes are going undetected or unreported. Perversely, however, in xx he suggested that the lack of detected birdstrikes was now a reason why he considered Standard 3 of the IBSC Practice Note need not be complied with – because it was evidence that there was no existing problem and that the lack of detected birdstrikes was a reasonable indicator to assess risk (notwithstanding the alleged “jaw-dropping” numbers of birds, as he put it).
16.13.12. Allan confirmed that he had not examined, in his evidence, either the extent of the existing measures which take place at the airport; or the fall-back position at all ie the extent to which there would have to be birdstrike counter-measures in order to cater for the movement of aircraft under the fall-back scenario (to which we return below). In fact, as to the existing position, it was confirmed by Deacon, there is already a General Licence to Kill wild birds
 granted by NE, which permits action against key species beyond the airport boundary. In addition, a buffer (extending from the perimeter of the airport) is used operationally now, and such is beneficial (as Allan agreed in xx) to be used now to push birds back.  Moreover, it is simply nonsense for both NE and RSPB now to claim that there is no current safeguarding by the airport now
.  This flies in the face of two examples already before the Inquiry in CD12.39, the first concerning safeguarding responses and consultation in respect of the SPA designation, and the second in respect of RSPB’s creation of a reedbed which (as the document demonstrates in 2000 they were clear would not create any difficulty for the Airport and therefore should not be subject to objection, but now, perversely, that it is in place, they appear to be arguing something differing although without any evidential basis)
.
16.13.13. Allan, however, made three crucial and clear concessions in considering the force of the objections advanced by NE and others. First, having regard to the mix and numbers of aircraft set out at page 18 of the LAA/SDC SoCG, Allan expressly accepted in xx that the birdstrike requirements would not be significantly different in the fall-back position from the position of a throughput of 500,000 ppa
.
16.13.14. Second, Allan conceded that given the large numbers of birds present at the airport now, if the airport is able to undertake changes to the airport now, it should seek to do that now. Indeed, Allan “couldn’t disagree” that such management of birdstrike was necessary now to protect the existing business jet use of the airport
.
16.13.15. In terms of safeguarding the airport from future development, any planning application which increased the incidence of hazardous birds crossing the airport should, according to Allan (in xx), be the subject of objection now, having regard to the current level of use of the airport.
Again, in these respects we are dealing with Allan’s final answers to the inquiry on these matters, not NE or RSPB’s reconstruction of events which does not reflect the notes of the cross-examination that occurred.
16.14. The BCMP (Deacon Appx 2) which forms the basis of bird control with the Application proposals includes huge detail as to matters such the exercise of restraint with respect to distress call usage (paragraph 8.2 and fig 1) and birdscaring cartridges and the use of the scaring pistol (paragraph 8.3 and fig 2) on the airport. The BCMP also deals with habitat management (section 6) on the airport, none of which (Allan agreed in xx) was controversial. Indeed he expressly accepted in xx that “Were this to take place now, it would be acceptable” and that these were measures which should be taking place already
. Similarly Allan considered the measures to remove bird attractions such as scrub (paragraph 6.2.1) should be in place now, and that areas of open water should where possible have measures installed now to passively exclude hazardous waterfowl (eg net pond A and the to-be created newt ponds). Indeed, Allan could not point to any steps or recommendations within the BCMP which should not be undertaken now in any event, irrespective of the Application proposals. In answer to the question, “there aren’t any steps which would take place at the airport with 500,000ppa that should in any event not be taken now”, he answered: “No there should not be. The on-airfield management should be the same. It will be the same now as with 500,000 ppa”. And then it was put: “these steps are absolutes, you either do them or you don’t?” to which he replied: “Yes”
.
16.15. As to the overall complaint that the ornithological data which underpinned Mr Deacon’s BCMP and BHRA was deficient, that now is trotted out again in NE and RSPB’s Closing Submissions, it was established at the inquiry in questioning of Allan that this assertion was itself based on an incomplete understanding of the material.  Indeed, in xx Allan accepted that although Deacon had not undertaken a Vantage Point Survey (and Allan himself only undertook a limited VPS), he recognised that this was not the only method of gathering relevant data. Again, it is simply inexcusable for NE to fail to make any mention of this evidence in the Closing Submissions when persistently carping about a failure to carry out VPSs when their own witness candidly accepted in XX that this was not the only way to do it.  Allan expressly accepted that less formal observation could form the basis for such a data gathering exercise
. This is precisely what Deacon did. He undertook his own observations, he used LAA’s own bird-controller’s observations and he had ornithological data which had been gathered by the airport for the ES. It was expressly put to Allan: “You are not suggesting that this method was inadequate to identify all the species involved?” to which he answered: “No”. He expressly stated that he was not suggesting any species had been missed
.   Again, this is just ignored by RPSB and NE.  
16.16. What is more the same point was point to Mr Gomes.  His express position  was that the number and species of birds at the RSPB Reserve vary significantly year on year, with huge fluctuations
.  He confirmed that none of the fluctuations have anything to do with activities at the Airport
.   Therefore it is obvious as a basic starting point that attempts to criticise the Applicants in terms of survey work are somewhat pointless in any event. Mr Gomes’s in his own evidence confirmed, for example, that Bewick Swans (for example) use the Arc Pits then fly NW to fields, but over the last three years this had been different.  Likewise, in respect of White-Fronted Geese, this year the geese had been feedings between Cheyne Court and Lydd Town and roosting on Cheyne Court and not flying across the Airport.  This becomes relevant when we return to the misconceived criticism about specification of “offsite works” now which NE/RSPB purport to claim is necessary now, for an airport operating up to 20 years hence.
16.17. But the purported attempts that had been made in XX to criticise the evidence of Mr Deacon, but which were in reality abandoned by Allan in the answers he gave,  also collapse in light of Mr Gomes (the RSPB Reserve manager) stated.  He confirmed he had read Mr Deacon’s BHRA.  He confirmed that he had no criticism of Mr Deacon’s conclusions in the BHRA of the general pattern of bird species at and around the Airport
.  He confirmed that he had read it and recognised that it had been discussed at length at the inquiry.  He had no criticisms of it
.
16.18. Once again, it is concerning (but no longer surprising) to find that NE and RSPB make no reference to such evidence in their closing, and blindly pursue a claim that more survey work was required, when in fact both witnesses contradict this assertion in their answers under cross-examination (rather than what was originally asserted in Allan’s written evidence or evidence in chief).
16.19. Symptomatic of the characteristically unfair way in which the evidence is presented in NE’s Closing Submissions, we hear a repeated refrain at §106 that whilst the BHRA was updated with more information: “it did not overcome the fundamental problem about the lack of information” on distribution and movements, and NE then asserts “Indeed, the data included in the BHRA is obviously wrong”.  The first claim is untenable in light of both Allan and Gomes’ acceptance that they had no criticism of the BHRA. 
16.20. The second claim is misleading in suggesting that the BHRA itself was incorrect.  As Deacon explained in evidence (although not reported by NE in its closing), there were in fact only minor errors in two graphs attached to the BHRA regarding goose and swan counts where the electronic data for the graphs did not coincide with the paper counts which Deacon had in fact used in making his assessment (rather than the graphs) as is clear from the body of the BHRA.  Moreover, the amendment to the graph results in a change in only 8 data points of the 819 used.  It is fine and helpful for someone to point out a typographical form of error.  It is unhelpful and misleading, however, to represent that such an error went to the substance of the assessment itself when the witness has explained that it did not, and that has not been challenged nor would there be any rational basis for challenging it.  It is just the sort of unfair and unhelpful recitation of events in a partial way (which we have repeatedly had to correct in NE’s submissions) that casts a huge shadow over the fairness and objectivity of NE’s case. 
16.21. In the result, not a single witness or objector identified any substantive errors of assessment in the BHRA and the claim as to the need for more data was simply not justified.  To the contrary, all of the same judgments reached anecdotally by Allan in his VPS, reached through long experience of Dr Gomes, and reached by a collation and assessment of large amounts of data and experience by Mr Deacon came to the same results, both in terms of species present in and around the area, presence of overflights, potential flightlines and potential roosting and feeding places.
16.22. In any event even if the data had been deficient in its extent in any way, (and the Applicant strongly disputes this), this did not prevent Allan from concluding that Birdstrike risk could be appropriately managed. Furthermore, Allan’s view as to the adequacy of the information was in stark contrast to the view of Dr Day who stated in xx that there was sufficient information within the BHRA to make an informed judgment of the risk.
16.23. Thus, the only point that Allan was left with related to off-airport works and safeguarding.
16.24. The stark fact is that RSPB /NE’s purported concerns about off-site works goes nowhere given for four basic reasons, any one of which is a complete answer to the point being made.
16.25. First, we return to the fact that it was made clear in xx, in concluding that the birdstrike risk arising from the Application Proposals was manageable, that Allan’s judgment about this was reached having regard to works undertaken wholly within the airport boundary, and for this judgment he made no assumptions upon the necessity for any off-site works at all. This, of course, demonstrates the very limited extent which off-site works could have on managing birdstrike risk  in any event, even if and to the extent they are considered desirable in the future.  The BCMP does not require or authorise any (as dealt with below).
16.26. NE now dispute that this was agreed by Dr Allan.  But our notes and recollection and the recollection of SDC are unequivocally clear that that is what he said and meant.  You will of course check your own notes which may confirm the position anyway, but we are clear that is what was said.  Indeed, the answer was put to Dr Day in XX.  It subsequently appears in the commentary on the s.106 and it is been evident that it is the Applicant’s clear recollection of what occurred for many months now, since Dr Allan gave evidence and no attempt has been made by Dr Allan to correct the position.
16.27. But more fundamentally, it was the only possible basis which Dr Allan could have professionally and responsibly approached the issue of safety in this case, as in any other case.  It is axiomatic that confirmation that an airport can operate safely pursuant to its stated bird control measures could only ever reasonably and sensibly be a judgment made taking account of only those measures which it is within the power of the airport to deliver.  Where (as is the case here) off-site measures by definition would require the agreement of the other landowners and no such agreements exist or have been secured, it would be impossible for any sensible safety auditor to make his judgment on the assumption that such agreements would be secured.  Indeed, Dr Allan himself referred to the difficulties there have been for airports in securing off-site agreements where landowners have sought extravagant or unjustified sums.  Dr Allan’s conclusion on the safe operation of the airport necessarily should not have assumed off-site measures would occur because the ability to implement any such measures not within the gift of the airport.  It is therefore little wonder that Dr Allan himself has not sought to correct the Applicant’s stated understanding of his evidence, because it is the only logical and rational assumption that Dr Allan could have made.
16.28. The second basic reason why the assumption was made by Dr Allan and why, similarly the whole edifice of RSPB/NE’s objection that such off-site measures are not prescribed now in the BCMP is so inherently artificial, is that it is plainly ludicrous to attempt to specify off-site measures now anyway.  The examples that were in discussion in evidence were ad hoc responses to ad hoc problems to the extent that they might occur in the future sporadically in unknown locations.  The main example was of a farmer who left stubble in his field which then proved an attractant to geese.  The off-site measure in those circumstances that might be considered desirable by the airport would be to secure agreement from the farmer to plough the stubble in rather than to leave it there.  Alternatively, some form of standard bird-scaring device might be placed on the field.  Not only would such measures require the consent and co-operation of the landowner (so they cannot be assumed), but it is plainly absurd to purport to be able to identify now when, where or the extent to which such a situation will arise in the future or whether it in fact gives rise in practice to any particular perceived difficulty in some future year.  The off-site measure can neither be assumed.  But nor is it sensible or rational to suggest that it has to be described now so that its purported effects can be assessed.  There is simply no proper basis for making such assumptions at this stage, nor could there ever be.  This may explain why neither NE nor RSPB have in fact requested the Inspector to make a further Regulation 19 request, as this would expose the artificiality of their point.  But the absence of such a request makes it entirely artificial to allege that there is a lack of information for the purposes of the Habitats Regulations either.
16.29. The third alternative, but equally basic, reason is that NE/RSPB’s point is unarguable in light of (1)  the BCMP and Section 106 obligation relating to off-site measures and, in any event,  (2) the logical effect of NE/RSPB’s contentions on the Habitats Regulations themselves.
16.30. As to the first, the legal framework for any potential future desire for safeguarding and off-airfield works have been developed and comprehensively covered within the s.106 agreement. The BCMP which has been developed by Deacon (appended to his evidence dated December 2010) was not the subject of any criticism by Allan, and it is a requirement within the s.106 that the BCMP approved pursuant to the s.106 be submitted substantially in accordance with that draft.  There is no difficult in understanding such wording.  It is a well-established formula and means what it says (see eg Tew and Milne in the context of EIA development). 
16.31. The BCMP itself does not prescribe future off-site measures (and it would be idle to do so for the reasons set out above – what field, what crop, what measure, when, for how long, in what year, for what species there might be a problem if at all is bound to be speculation where, of course no perceived problem may ever arise anyway). But what is clear is now is that Clause 10.3 of Schedule 1 to the section 106 obligation requires that prior to carrying out any of the Off-Site Bird Control Measures approved as part of the BCMP in the future, LAA shall submit to SDC details as to the use of the Off-Site Bird Control Measures, such details including the measures to be deployed and the duration, and the scope and location of the measures. The measures are even more restricted in the event of a proposed change in the land use so that the change shall either be (1) consistent with local agricultural practices in terms of land use, crop rotations and seasonal timing of cultivation; or (2) shall be designed so as to have a conservation benefit to flora or fauna including birds, without increasing the risk of birdstrike. Quite apart from all that, there is then the important provision of clause 10.4 that provides that LAA must not carry out anye Off-Site Bird Control Measures approved as part of the BCMP unless and until SDC in consultation with NE and RSPB have agreed the details submitted.  Thus, there is an absolute “lock” preventing any Off-Site Bird Control Measures in fact taking place without approval from the local authority in consultation with NE and RSPB which are potentially damaging.
16.32. All of this conclusively demonstrates that if and insofar as it ever transpires in the future that there is a perceived desire to carry out any off-site works (as to which it is speculation now), such works cannot go ahead without prior approval from the local authority;  that approval cannot be given without consultation with NE and RSPB; the nature of the works are restricted in any event; and there is therefore simply no possibility, let alone likelihood of any such works ever occurring that would be likely to have any significant effects on the designated sites.  But even if works were to be proposed of that nature, NE and RSPB would have full opportunity to make their views known, including requiring the local authority to comply with the Habitats Regulations before granting any approval for such works.  NE/RSPB’s criticisms on this point are therefore entirely artificial.
16.33. Moreover, in so far as the basic premise of NE/RSPB’s case is that off-airport bird management measures might be harmful (and we reiterate that there is no evidence that they would be), then it is clear that the controls and restrictions being offered through the s.106 agreement are a significant and material benefit to take into consideration in the determination of these applications. The proposed controls provided through the s.106 do not currently exist, and will not exist in the future.  Therefore even without the fallback occurring, it is self-evident that it would be open to the airport now to carry out any off-site works they could in fact agree with a landowner without the consent of NE or RSPB. 
16.34. However, this third reason which provides a complete answer under the terms of the BCMP and s.106 obligation in the way described above does not even end there.   Even if off-site measures came to be approved in the future under the section 106 obligation, NE/RSPB’s interpretation of the Habitats Regulations as applicable to the Airport as a competent authority must (if it is correct) mean that there is a further  additional “lock” under the law, regardless of the contractual lock that exists under the s.106 obligation.  This conclusive “double lock” that must apply on NE/RSPB’s own interpretation renders their concern completely pointless. ON their analysis, whatever future off-site operations come to be contemplated, considered and even agreed under the s.106, any decision to implement such measures would (on RSPB and NE’s own case) require a decision by LAA itself as a “competent authority”.  Both RSPB and NE positively assert that off-site measures would potentially constitute a “plan or project” engaging the Habitats Regulations
.  If they are right in what they contend, that if and to the extent that such works were likely to have significant effects on any of the protected sites, LAA would be subject to the Habitats Regulations 2010 in its decision-making and be required to conduct an appropriate assessment for any such works in the future.
16.35.   Of course no such off-airport works are currently identified or envisaged, nor could they be, absent a particular problem occurring.  If such a problem does occur in the future, LAA will not be able to do anything off-site (or to procure anything off-site) without the involvement of NE anyway under the S.106 Agreement.  But LAA would remain subject to the Habitats Regulations ultimately in any event.  This is a complete answer to the points made by NE and RSPB on this issue.
16.36. In its closing submissions, RSPB has raised a bizarre point by way of attempting to circumvent the obvious logic of what is set out above.   Despite having agreed the s.106 obligations, and despite having made the submission about LAA’s need to comply with the Habitats Regulations in any event, they now assert that “necessary BC measures – for which there is no alternative and which are necessary for public safety – will have to be approved under the BCMP irrespective as to impacts even if SE or AE – by virtue of s.16 of the WCA 1981 or alternatively under the IROPI formulation – even though there has never been an IROPI justification of this development”.  This is nonsense on stilts.  The s.106 agreement makes clear that if the Airport wants to carry out any off-site works, it is obliged to get agreement to those works from the local authority. It cannot get out of this obligation.  The local authority will be entitled to refuse to approve those works if it considered there would be any significant effects on the environment for which an appropriate assessment had not been carried out, or where carried out, did not prevent adverse effects to the integrity of the designated sites.  Nothing in s.16 WCA 1981 or IROPI under the Habitats Regulations would alter this.  The airport does not now rely on IROPI for its development. And there is no reason to think it could for off-site works.  To the contrary, NE and RSPB would no doubt say (and the local authority would have to decide) that there were no IROPI for such works and that if that meant that airport operations could not continue safely, the airport operations would have to stop.  RSPB’s argument is therefore impossible to understand.  RSPB do not begin to explain how a desire to operate passenger aircraft now for which IROPI is not contended, could become subject to IROPI in the future.
16.37. Nothing in these obligations of course affects the Airport’s ability to take genuine emergency measures (as dealt with in the section 106), for example in respect of an aircraft in flight.  But that would always be the case and there would always be such a provision for any airport as a matter of emergency safety.  But emergency safety would clearly not apply to a proposal to carry out off-site works of the type that is clearly regulated by the section 106 obligation, requires landowner consent, and will be governed by the Habitats Regulations under RSPB’s own analysis.
16.38. Fourthly and finally, it is unnecessary to go this far given each of the three independent reasons set out above; but even if any of the generic possibilities as to offsite works which were raised as potentially being considered in the future (eg persuading a farmer to plough in his stubble early) could be ascertained now for a particular field, at a particular time, in a particular location, it is obvious from the evidence that has been heard that such possible measures would not have any likely significant effects on the designated sites, let alone any adverse effect on their integrity.  So that to the extent it is necessary to contemplate such measures now (which it is artificial to do), the Habitats Regulations are clearly satisfied.  In this respect, Dr Armstrong gave evidence about use of functionally linked land and any potential off-site bird scaring as to the absence of any impact that would occur.  There is scientific literature, for example, that even if birds are scared off a feeding area during the day, they are able fully to exploit that area at night (see Gill)
.  The night restriction that would result under the development proposals would therefore result in a significant disturbance free period, even if birds were to be scared away during the day on off-site land (which the evidence indicates is very difficult to achieve anway).  NE / RSPB do not produce any evidence of any kind that off-site measures of any kind could or would occur which would in fact have any material impact on any species of concern such as to affect the integrity of the designated sites.
16.39. As to safeguarding, Allan asserted (in x/c) that LAA would be more vigorous in its objections to other development in the area if the airport had a throughput of 500,000ppa. The difficulty with that argument is that Allan also accepted (in xx) that the airport should be making safeguarding objections now in respect of the existing level of use.  That is clearly right and it has been identified as such by the CAA and safeguarding plans are now having to be produced.  There is simply no discernible difference which will result with the development proposals in place. 
16.40. But in any event, to the extent that future objections are made to proposals to enhance the protected Sites in the future, those objections could never themselves adversely affect the integrity of the Sites in question in their present state which is what the Habitats Regulations is concerned with.  This was confirmed in XX by Jo Dear, Dr Day and Dr Gomes
.  It is therefore a patently bad point of principle for objection anyway.  Again, NE and RSPB simply don’t address the answers the witnesses gave in attempting to pursue these points in closing submissions.
16.41. Finally in relation to bird control, all of the above conclusions are reached without any reference to the fallback situation which it is unnecessary to consider where any or all of the points above are accepted.  But even all of the points above were rejected (which is inconceivable), LAA refer to and rely upon the fallback situation and the answers given by Allan.  He accepted expressly in his evidence that the levels of movements shown in Congdon’s fallback situation, with the numbers of jet aircraft shown, would mean that there would be no material difference in bird control as between the fall back and the development situation.  Accordingly, it is clear that the development proposals do not result in any effect which would not otherwise occur anyway.  What is more, the development proposals would materially enhance the position, as the LAA would be subject to the whole raft of controls and restrictions on its BCMP set out in the s.106 if the development is permitted which would not apply if the fallback occurs.
16.42. In light of these provisions, where no offsite measures are being approved or permitted by the permission granted, and where any such measures if they were to be proposed would be regulated, and where there is no possibility of any such measures being approved if they were to cause any likely significant effects and/or any adverse effect to the integrity of the designated sites, there is no rational basis to uphold NE/RSPB’s objection.
17. Bird Disturbance from Aviation
17.1. This brings us to the only other source of objection on ornithological grounds namely concerns expressed (which is the highest it is put) as to disturbance effects on birds arising from the commercial jet aviation activity that would be permitted. The evidence on this issue was given by Mr Deacon and Mr Armstrong for LAA; and Dr Day and Mr Gomes for RSPB. 
17.2. We refer back to each of the general remarks we made at the outset, without repeating them again here.  But we strongly commend the scientific and logical approach adopted by Dr Armstrong and PB previously in the ESs assessments.  That is consideration of this issue should have regard to all available relevant evidence, without perceived hierarchy, which necessarily includes as a valuable component the practical experience of Mr Deacon and Dr Armstrong which is extensive.
17.3. For the reasons we have already explored above, we submit that the only justifiable and rational conclusion is that it has been established that there are no likely significant effects on any species, let alone on the designated sites, from the aviation activity proposed having regard to:
17.3.1. A proper assessment of scientific literature.
17.3.2. A proper assessment of the evidence and conclusions that underpins the 1992 conclusions and the objections which were rejected.
17.3.3. A proper appreciation of NE and RSPB’s review of the position in 1997 to the same effect, and the absence of any material change of circumstance since then.
17.3.4. A proper and full understanding of the extensive practical experience of Mr Deacon and Dr Armstrong and the full review Dr Armstrong has conducted for each and every species and each and every habitat that Dr Day has finally sought to identify as of “most” concern.
17.3.5. A recognition of the absence of any real or positive evidence of any adverse effect on species, let alone the designated sites, in the entire history of this case or before.
In the alternative it is clear beyond reasonable scientific doubt that there would be no adverse effect on the integrity of the designated sites even if a significant effect were considered to be likely.  However in reaching that conclusion, we summarise how the case of objection developed (and diminished) during the inquiry itself, taking the approach of Dr Day (the sole witness on this topic) and then the approach of Dr Armstrong (like that of Mr Deacon and the consultants before him.
The approach of Dr Day

17.4. Faced with commenting on a subject in respect of which he has no practical experience, Day’s approach was to seek to research all scientific papers that considered birds in the context of disturbance, in the most general of terms. The very large part of the material he studied is not relevant to the particular situation at LAA where there is an existing airport, with existing aviation activity including noise from Gulfstream jets intermittently several times a week, and where the proposed development relates to commercial jet aircraft using established flightpaths.

17.5. Dr Day’s tactic was, however, not to specify any particular species of concern in his objection.   The reason is obvious.  By narrowing the species of concern, he would thereby allow a focussed consideration of that individual specie. The practical examples of which Armstrong and Deacon hold abundant knowledge would come to the fore.

17.6. Of course Day had the early benefit of considering the ESs and supporting material, before writing and presenting his evidence, which considered the impact of aviation on birds.  This is important because he cannot suggest that he has not had every opportunity to identify a specie or species which would be affected. Importantly, with the exception of a very minor point
, we have already noted that he agreed that he did not challenge the detailed contents of CD1.23i. This document is  entitled “The predicted impacts of aircraft noise at [300,000/500,000 ppa] of Bird Species of Conservation Importance near to [LAA]”  It was produced by the Applicant within the ESs.  It included a number of case studies showing no adverse effects at a number of different airports (see table 2 of that document). Importantly that document identifies a number of species of major conservation interest, and identifies no adverse impact on any of those species. 

17.7. The rightly described “scattergun” approach that Dr Day adopted is in contrast to what then happened through the rest of the inquiry. At the first ornithological session of the inquiry, and following his failure to identify any species of particular concern, he agreed to identify those species of “most concern”. Of the original comprehensive list contained in Armstrong’s p/e, that was reduced to a list of 48, including three further species that were added by NE. In response to this narrowing of the point, each of the species were considered again by Armstrong in his Supplementary Information (SI)
 by way of a specie by specie assessment by reference to notes that Armstrong had already compiled in making his own earlier assessment on all species.
17.8. In response, Day then wrote a second rebuttal
 in which, conspicuously, he took no issue with and did not otherwise challenge Armstrong’s specie by specie assessment, notwithstanding that included much evidence upon individual species’ and their tolerance to disturbance from aircraft. Dr Armstrong rebutted Dr Day’s evidence in May in writing – no objection was made by RSPB to that rebuttal, but no further rebuttal was given by Day. We consider that evidence in greater detail below.

17.9. Following this exchange of evidence, Jo Dear of NE then wrote to Armstrong
 seeking clarification with respect to a number of issues including the western boundary of the RSPB reserve and pSPA and SPA habitats. She took issue with the assertion that “there are no key blocks of habitat within the 85dB noise contour” and went on to suggest that the parties “try to agree the position between us. In general terms it appears to me that the western boundary of the RSPB reserve, the pSPA and SPA contain important habitat for birds throughout the year, including for example mute swan, shoveller, bittern, golden plover, marsh harrier and wigeon. These species occur within the 88dB, 85dB, 82dB, and 79dB noise contours on the new noise level diagrams.”

17.10. This letter was an important development in the case. First, it identified the habitats of concern so far as NE and RSPB was concerned. That was obviously a reasonable inference given the letter’s terms and because it was copied to RSPB (Day).  As he explained in evidence, he made no comment on the identified habitats nor suggested Jo Dear’s approach was wrong
.  Second, it clearly identified species of concern in those habitats. We accept, of course, that it did not purport to be exhaustive of species, but there again, it must by implication be taken to include the species of most concern, because why would one mention species of peripheral concern, but omit species of particular concern.

17.11. This then led to a real attempt by the Applicant to reach a SoCG which would assist the inquiry. Dr Armstrong met Jo Dear on site with a representative of RSPB and attempted to agree the habitat areas that NE were identifying and potential for species within them.   However this process faltered, but was reinvigorated and eventually, following a further site visit, a document was produced for the inquiry in the production of CD 4.17. This SOCG examined both the habitats and species of those habitats by reference to the noise contours as assessed by LAA which were considered by NE and RSPB to be most directly affected by the development proposals.
17.12.  Whilst RSPB and NE say that they do not accept those noise contours as accurate, they do not offer any noise contours of their own or any noise evidence as to why those contours are wrong.  This has been dealt with further under the noise topic. However, what this document does do is to identify “Breeding Birds and Locations of Concern Identified by the RSPB and NE”. Those are within areas 1-9 and A-E (areas identified by Dr Day), but no others are identified.

17.13. Unhelpfully, Day’s initial reaction in xx was to try and distance himself from the document he had agreed, suggesting that there were other areas of concern, and other species of concern, not identified.  Yet this point led nowhere, because he subsequently admitted that there were no areas of greater concern and that if the Inspector and SS were satisfied on the basis of these areas and these species that there were no likely significant effects or no adverse effect on integrity, he could not point to any other species or habitats which would cause him any greater concern or where a different conclusion could rationally be reached by the Secretary of State.  It is therefore now established that these habitats and species represent the highwater mark of NE and RSPB’s concerns. 
17.14. Each and every species, with the exception of Goldeneye which the Applicant’s team did not record when Dr Day’s gave his list orally, was considered by Armstrong in his SI. Goldeneye was dealt with him orally, and no one subsequently challenged him on that evidence or suggested that Goldeneye was in fact more sensitive or particularly sensitive at all.

17.15. The evidence before the inquiry is clear. Not one of the species listed is known to be sensitive to the peak level or type of noise of the type being proposed under the development proposals for any of the habitat areas.   To the contrary, in respect of each and every species, Dr Armstrong was able to give examples where these species nest, feed or loaf very close to existing and more busy or far noisier airports (such as military airports). Again, notwithstanding this agreement, Day did not alight on a single species of particular concern in this list as one which was particularly sensitive or vulnerable to noise disturbance of this kind.  

17.16. What is more in his second round of evidence, Dr Day stated in chief that in light of the scientific literature he had reached, the correct approach was to make a reasonable judgment, and he explained in answer to a direct question as to whether it was necessary to carry out a species specific assessment or a generic assessment, that he considered the correct approach was to carry out a generic assessment for birds, and it was not  necessary to make a species specific assessment (although Dr Armstrong has in fact gone this far)
.  You will have a clear note of this answer to his Counsel as we do.  Unsatisfactorily, despite agreeing that this was the correct approach, Day sought to retreat from it in XX when the evidence presented to him demonstrated that on such a generic assessment basis, his objection was untenable in light of the clear evidence regarding Sandwich Terns form the 1992 decision (summarised above). He recognised that the 1992 decision demonstrated that for this most flighty of birds, originally chosen by NCC in 1988 because it was considered to be the most sensitive and vulnerable to disturbance
. He recognised that the 1992 decision considered and accepted evidence that terns were not materially affected by direct or nearly direct overflights of aircraft producing Lamax in excess of 90-95dB.  He then recognised that his contention that the development proposal might affect the reestablishment of terns on the reserve was not tenable, given that the tern colony had in fact established itself under the flightpath of this airport with nearly 40,000 movements per annum.  But then when asked to apply the logic of the generic approach he had advocated using this bird, the most sensitive one, to the areas of concern, all of which have noise exposure levels less than that considered in the 1992 decision, he refused.  No satisfactory explanation was ever given. It was not a reasonable stance.

17.17. Turning to the only areas of concern shown in CD 4.17, the first and most obvious feature is how little of either the SPA or pSPA falls within any part of the 85dBA contour with the development proposal. This is evident from LAA/7/J. 
17.18. For the reasons given by Dr Armstrong in evidence by reference to the scientific literature, it is entirely appropriate to take the 85dB contour as a working tool (as he described it).  One can see the very small areas of pSPA – no actual SPA – which fall within the 85 dB contour: see Fig 4 of LAA/7/J.
17.19.  If the area is then extended to everything within the 80 dB contour, an indication is given of the similarly minor area affected on Fig 5, which extends into a small part of the SPA.

17.20. Dr Armstrong then analysed each of the identified areas, the relevant contour Lamax that they would be exposed to, the type of habitat in question, the potential suitability of that habitat for any particular species of concern (regardless of whether it was in fact there) and then applied both his knowledge of the literature and his own practical experience and knowledge of each of the species to reach the clear and unequivocal conclusion that not a single one would in fact be adversely affected by the change in the noise environment.

17.21. Moreover, he then analysed the position by reference to the existing Lamax contours that exist at the Airport from the noisiest aircraft currently operating, namely the Gulfstream V.  As pointed out above, the irregularity of that aircraft’s operations would, on all the literature  that Dr Day sought to rely upon, only serve to reduce the chance of habituation.  The irregularity therefore could only make the analysis extremely robust. 

17.22.  What Dr Armstrong identified, which Mr Deacon had already confirmed, was that a number of the species of concern in Dr Day’s list were already found nesting directly on the airport as a matter of choice in areas where the noise exposure to Lamax levels from Gulfstream V (as well as of course to a lesser degree the other jets and aircrafts on the airport) already far exceeded anything proposed for the other areas of concern.  Thus it was established, and has never been challenged or disputed, that species such as Marsh Harrier, Cetti’s Warbler, Waterrail and Reed Warbler all already breed on Pond A within the 88dBLamax contour or greater.   

17.23. Dr Armstrong also carried out an analysis of the habitats in question from which it will be seen (and will have been observed) that many of these are already disturbed in any event.  Site 1 is subject to fishing with well-established fishing pitches (subject to a family fishing club apparently), turbid water and stock fish
. It is unclear on what possible basis DF makes factual assertions that “fishing” in these areas is not intense
.  Incidentally, it is unclear on what basis DF asserts that the areas around the airfield to the north (now not in issue for these purposes) are not subject to substantial noise impacts from human activities or shooting.  The site visit would have revealed substantial shooting activity, with stands and empty cartridges in the area, reflecting the activity that Mr Deacon gave evidence about in detail
.

17.24. For each of the areas in turn, its potential for species of concern was identified both for breeding and wintering.  Armstrong went through each such species, by reference to the location, and identified the evidence in his Supplementary Information and his own experience as to why these birds were not subject to disturbance effects or of any concern in respect of the development proposed.  We do not rehearse all that evidence, but you will see for example:

17.24.1.  Little Grebe under the flighpath at Belfast City (SI 3.39) and 130m away from the runway at Manchester, and seen all the time at Shannon, and in all these locations showing no signs of disturbance. 

17.24.2. Coot, which is also highly tolerant (SI 3.35) and found on airports at Manchester, Stansted and Heathrow, as well as at Big Water nr Newcastle.

17.24.3. Marsh Harrier that already breeds at Lydd Airport and which Mr Deacon and Dr Armstrong both attested to as a species which sometimes follow the airport Bird Control Officer around in his bird-scaring activities for an easy meal.

17.24.4. Pochard which is a species which occurs throughout water bodies in highly disturbed areas, such as urban parks, and is happy with high levels of disturbance and was present at Big Waters in Newcastle (SI 3.37)

17.24.5. Water rail which, as above, already nests on Lydd airport itself, and is also found in much louder environments such as BAe Wharton and in fact nests in highly disturbed areas, such as the Asda Car Park in Cumbria.

17.24.6. Tufted Duck found at major airports such as Manchester and Stansted as well as Big Waters at Newcastle.

17.24.7. Shovellor which is found directly under the flightpaths at Big Water, Newcastle, Shannon Airport and also on the waterbodies at Coventry which are overflown by cargo aircraft.

17.24.8. Gadwall which is highly tolerant of aircraft and is already present within the Gulfstream’s 85dB Lamax contour, and breeds on other airports and urban parks.

17.24.9. Mute Swan which is notorious for its tolerance of aircraft and the potential to cause significant problems as they breed at major international airports and are specifically mentioned in the CAP document.

17.24.10. Bearded Tit, a small passerine bird, where no response to aviation activity at Leigton Moss has been observed. 

17.24.11. Teal which already occurs within the vicinity of Belfast Airport and winters on the fish ponds on the Airport itself and is both highly tolerante and highly mobile, and feeds at night in any event.

17.24.12. Bittern which, as set out in Armstrong’s previous evidence, is a secretive bird which all the available anecdotal evidence to date demonstrates is tolerant to aviation disturbance, it having been seen at RSPB Valley Lakes (the exact location is not know) and at Dalaman Airport in Turkey.
17.25. Based on all the available evidence, it is clear that Dr Armstrong’s professional conclusions as an experienced ornithologist dealing with aviation are robust and there is no reasonable basis for concern for any of these species, in any of the identified locations.

17.26. What is more, even if there were a basis for any concern regarding an impact on any one or more of these species, the notion that this would first of all cause any impact on the species on itself, let alone any adverse effect on the integrity of the site (which is the actual test under consideration) is untenable.  NE and RSPB do not explain how or why even if any of these species were to be disturbed by aviation in any of these areas, such disturbance would prevent them from using that area by coming back (for example exploiting it for feeding at night anyway when there will be no aviation activity at all, in contrast to the current position where cargo flights operate at night).  Moreover, even if the birds were disturbed, they do not explain how or why the availability of refuge areas and other areas throughout the area would cause any material effect on the species, particularly given that it is indisputable that these areas would be capable of use by birds that are highly tolerant of noise (such as those that already nest on the airport).  Moreover, even if one or more species is disturbed and permanently excluded, that would plainly not be a loss of habitat as RSPB/NE simply do not challenge Dr Armstrong’s cogent evidence that there are many species of interest for the SPA and pSPA that would be able to use these areas as part of the habitat anyway. 

17.27. Accordingly we have no hesitation in inviting you to report that the evidence establishes that there are no likely significant effects arising from the development proposals to any of the identified sites or species, and consequently no such effects at all.  Alternatively, if an appropriate assessment were to be required, there would be no adverse effects on the integrity of any of the designated sites.

The Approach of Dr Armstrong
17.28. Having dealt with the way Dr Day approached the case, it is also right to record and explain how Dr Armstrong approached the case, which led to the position by which he has examined the species and habitats in CD 4.17 as set out above.

17.29. As Dr Armstrong explained when he first gave evidence, he was instructed to review the assessments that had already been made by qualified and experienced ornithologists as to the acceptability of the proposals in light of all the available data.  In the absence of any identified species or areas of concern from NE/RSPB in their objection, Dr Armstrong reviewed all the relevant evidence and then considered each of the potential species present throughout the designated sites and applied both the scientific literature of relevance to what was proposed (jet aviation noise as shown on the contours in the ES) to his desk-based views of the site based on his knowledge and experience of each of the species, to reach a clear conclusion as to the absence of any likely significant effects on any of the species, assuming them all to be capable of using any of the relevant habitat in and around the airport.  This was, of course, a highly robust way to approach the exercise because it assumed that all species could potentially use all the available habitat, whereas the subsequent concentration of areas of concern by NE and RSPB has permitted a site specific analysis demonstrating that many of these areas would only be suitable for only a few of the species that Dr Armstrong originally considered.

17.30. Once Dr Day condescended to identify species of concern, Dr Armstrong produced his working notes, and then a completed Supplementary Information document showing his workings, evidence and conclusions in respect of each such species (as set out above).  And as Dr Day and NE have subsequently narrowed down the areas to particular habitats and species, Dr Armstrong has been able to narrow his corresponding evidence even further by way of response. 

17.31. While Dr Day in his Rebuttal of the SI has sought to quibble here and there with one or two of the particular accounts (eg Bewick’s Swan at Derry or diving ducks at Big Waters SSSI), what is conspicuous by its absence is any challenge to each and every piece of evidence which establish precisely what Dr Armstrong has observed and seen in years of experience for all the identified species and their tolerance of aircraft.   In fact Dr Armstrong has rebutted these quibbles comprehensively, and the points went nowhere.  Dr Day ultimately does not challenge the big picture, that there are many examples for nearly all of these species where they are found to be present close to or on airports in the UK with either greater or louder activity than that proposed here.  

17.32. Moreover, most of the quibbles are not well-founded. To take the two examples, Bewick’s Swan at Derry is relied upon by NE in its Closing Submissions as evidence from Dr Allan.  But even if the RSPB Warden at Derry is correct and Bewick’s Swan is no longer present close to the airport, neither Dr Day nor the Warden dispute that it used to be there and its decline in Northern Ireland is due to its distribution generally in the UK and neither he, nor the Warden nor  Dr Allan have ever suggested it is intolerant of aircraft or that it moved because of aircraft.  Likewise, Dr Allan sought to quibble with the example at Big Waters SSSI on the basis that there had been declines of the species referred to there in recent years, when aviation was increasing at Newcastle.  However as Dr Armstrong identified, there was a new waterbody opened which would account for that decline.  But the one thing that no reasonable person would conclude is that the decline was due to intolerance to aviation activity as the species in question continue to be found in close proximity at other airport: see eg Teal at Belfast Lough.   Likewise, mistakes by Dr Day as to Heathrow and the relevant waterbodies are identified seriatim in Dr Armstrong’s rebuttal.

17.33. As Dr Armstrong has identified:

17.33.1. Dr Day has previously been unwilling to identify or specify any individual species about which he had particular concerns, but and Day did not refute any of the evidence presented for individual species. One example, Lapwing, was identified. However these birds are highly tolerant of aviation noise yet Day refused to make any comment on them or any other species.

17.33.2. Day had failed to identify what if anything had changed since 1997 when NE, consulting with RSPB, indicated that they would probably not object to any renewal of the 1992 permission.

17.33.3. The reliance by Day on studies concerned with road noise, where the noise is continuous, is concerning. This cannot be equated to aircraft noise for the reasons given by Dr Armstrong
. Again this is not something which Day rebutted or which Dr Armstrong was challenged upon when questioned.

17.33.4. The papers cited by Day are, with a small number of exceptions, largely irrelevant to the issue of aircraft noise.  Tellingly, this was precisely Day’s conclusion (in xx) when he said that there were in fact only three papers that dealt with aircraft noise from jets – Fleming, Burger
 and Brown
.  We deal with those in further detail below, but it is telling that it is only those three papers in the morass of material cited by Day that could be considered to be similar to the present situation.

17.33.5. Armstrong also relied on numerous examples of airports where noise levels far higher and more frequent occur than predicted at LAA. The response that is given is that just because birds are observed in such locations does not mean that they are not disturbed or effected. These are not just airports where there are recorded instances of birds being seen, but they are (with one exception – a US airforce base) airports which Armstrong has visited or worked at over a period of years or the data comes from an equivalent person with that experience. In fact, Armstrong gave evidence that he had referred to some 29 UK airfields in his SI. Day only challenged four of them on the grounds of “levels of use” (ie that the types of aircraft using the airport are small turbo prop or where, in the case of the Fairford USAF airfield, it is used by military 737 jets about once a week. Nevertheless, Armstrong rebutted each airport, one by one.

17.33.6. Day challenged the Sumburgh example, but that is an example of where Redshank breed, but not just there but also directly under the flight path of Belfast City Airport, an airport in respect of which Armstrong has direct experience. The example of that species in those two locations are real world examples of the tolerance of birds to aviation noise.

17.33.7. Stornaway was used as an example by Armstrong in his SI in respect of a number of species including: the Little Tern, the Arctic tern and the Short eared owl.
 But there can be no doubt – if Day is attempting to give fair and objective expert evidence - that terns are a species that are not affected adversely by jet aircraft noise. This is a matter which Day should have been well aware of – the effect on terns was precisely the subject matter of the objection in 1988 by RSPB, in circumstances where the noise climate was considerably greater (the airport was then being used by very noisy old BAe 146 aircraft) and where the terns had become established in 1978 at a time when there some 38,900 aircraft movements with some 75,000 passengers, and where the aircraft were flying directly overhead. Notwithstanding all those points, the SS noted in his DL in 1992 that terns had bred successfully since 1978 (see the conclusion of the SS
). Thus, not only was there no evidence of any significant effect, there was clear evidence that the terns were in those conditions, with aircraft flying directly overhead, breeding successfully. 

17.33.8. The reality is that Day has been quick to cast doubt and aspersions on the professional ability of Dr Armstrong, but where there is the clearest evidence staring him in the face of the tolerance of birds to aircraft noise, Day disdainfully dismisses it.

17.34. In circumstances where Dr Day’s view was that the academic evidence did not provide any conclusive picture, what inevitably counts is basic practical experience in the real world.   What is telling is that Dr Armstrong’s own evidence is supported by the absence of any contrary evidence of disturbance effect to any of the species, from any person from aviation activity of the type proposed.  The conclusion we have set out above is overwhelming.  

17.35. Finally we refer to the scientific literature which was the only source of information that Dr Day purported to rely upon his assessment, discounting practical experience which he could have obtained and failing to take account at all of the 1992 permission and the empirical data for this airport and the RSPB Reserve (a remarkable omission).  There has been a considerable degree of misrepresentation by DF, both in XX and now in closing, as to Dr Armstrong’s approach to that literature.  Unlike Dr Day who was a first timer to that literature, Dr Armstrong was already very familiar with it all. He reviewed it all
.  What he did was identify that part of the scientific literature that he considered germane to what is proposed in the development scenario, that is jet aviation from commercial passenger planes, at the Lamax contours shown in the ES, taking off and landing on established flightpaths from an existing airport.  As part of that he included the comparatively new advance in literature on disturbance generally which identifies and establishes the important difference between disturbance effects and disturbance impact: Gill (2007) and Nisbet (2000) for the reasons he explained in detail
.  In fact, his reliance upon that material has never been challenged and the references in his original proof have never been challenged. 

17.36. The criticism that DF has repeatedly attempted to make is that Armstrong did not refer to each and every article where birds and aviation have been considered, not matter what the context, whereas it is claimed that Dr Day did.   It is also alleged that Armstrong has somehow accepted Dr Day’s review of the literature.  The first criticism is one that exposes the naivety of Dr Day’s analysis.  As a first timer, he has reviewed everything, but sifted nothing.  He therefore has failed to apply any form of critical analysis or logic as to what studies are of relevance or advance the picture and what studies do not for this particular proposal.  Thus he ends up referring to and relying upon studies related to constant background road noise, yet that is not what is proposed. The lack of familiarity with this area becomes even more obvious when his blinkered approach to scientific literature simply doesn’t match up with the real position that can be observed at Lydd now:  for example, he fails to consider the obvious discrepancies between relying upon a study based on flying light aircraft or helicopters at flocks of unhabituated Brant Geese in the wilds of Alaska Ward (1987) with the position at Lydd where birds are already exposed to numerous light aircraft circuits across the Reserve at low level, where no disturbance effects have ever been registered.  Likewise, he fails to show how flying light aircraft at king eiders in Greenland where the birds are hunted by kayak and outboards with a similar noise birds assists in the present case, where light aircraft in Lydd have no such effect. By contrast, the only studies that are directly comparable, such as commercial jet traffic at New York causing no discernible effects on gulls: Burger, are somehow displaced in his thinking because of the light aircraft research.  This is muddled thinking, but the product of a novice to the area.  Dr Armstrong has been clear in his evidence in explaining why Dr Day’s reliance upon these other research papers simply doesn’t advance the position, and plainly can’t be treated as demonstrating likely disturbance effects arising from what is proposed here.

17.37. The suggestion by DF that Dr Armstrong has accepted Dr Day’s interpretation of the scientific literature or not challenged it is simply not the case.  In his Rebuttal, Dr Armstrong pointed out why Dr Day’s interpretation of the literature was flawed and he stated in terms:  Para 3.6.1:  I do not accept Dr Underhill’s interpretation of the scientific literature available on the effects of disturbance on birds and believe it is simplistic and does not reflect the current view of the scientific community.

17.38. We refer you to all the evidence you heard from Dr Armstrong, and his detailed responses to DF on the literature (particularly 2nd XX) where he explained in full the limitations of the literature relied upon by Dr Day, and the basic inconsistency with articles he refers to, with what is already shown on the ground.  For example, points made about lateral distances, noise Lamax of 60dB and overflights which derive from light aircraft or military aircraft experiments are not transferable to the situation proposed at Lydd and, in any event, are plainly inconsistent with the current position.  If birds were in fact disturbed in this location by light aircraft at 60dB flying at lateral distances of 1km, they would be disturbed already as this activity occurs on a regular basis.

17.39. Finally, DF’s criticisms of Dr Armstrong’s point about the existing management of the SPA and the Reserve are not accurate or properly stated.  For example, Dr Armstrong’s evidence on Marsh Harriers and Terns was not that they did predate, but that Terns would potentially be disturbed by Marsh Harriers.  The subsequent RSPB blog observation confirms not just disturbance but actual predation, and the scientific article confirms this.  Likewise, Dr Armstrong pointed to the predictions as to bird distributions based on the Climate Change Atlas, but equally pointed to the replacement species that would come about in consequence.  His evidence was balanced and informed on these topics.   The same cannot be said about Dr Day’s assessment based only on scientific literature, with no practical evidence identified or relied upon, and the 1992 decision and conclusions completely overlooked.

17.40. We therefore have no hesitation in commending Dr Armstrong’s analysis to you and the conclusions set out above on the tests applicable under the Habitats Regulations.

17.41. Again, all of these conclusions are reached without reference to the fallback.  However if there were any contrary decision reached on that analysis, we would refer to the fallback which demonstrates that there will be the equivalent level of jet aviation activity by jet aircraft in the fallback situation in any event and were any disturbance effects to occur, they are likely to occur in any event.   

17.42. Lastly, we draw your attention to Condition 27 of CD17.24 which is not considered by the Applicant to be necessary given the evidence that has been heard at the inquiry.  If, however, there remained any residual concern over any of the areas of habitat or species identified in CD7.14  which lie within the contours for a straight-out departure, the Applicant would simply invite the Secretary of State to impose this condition which would require all larger jet aircraft departing on runway 21 to take Flighpath 12 on the right hand turn (which they will have to do for most of the time anyway given the Lydd Ranges), so resulting in the noise contour environment illustrated in the plans for a Flightpath 12 departure and a further number of the areas and species in question from the 79dB Lamax contour and above.
18. S.106 and Conditions
18.1. The S.106 Agreement has been subject to a very substantial amount of consultation throughout the inquiry in which all parties have had every opportunity to make representations.
18.2. The Applicant and SDC have considered all those representations at all stages and the resulting agreement has taken account of those representations. The Agreement as now before the inquiry represents the culmination of that process.
18.3. In answer to the points raised by RSPB in its closing submissions, 
18.3.1. RSPB states at para. 84b of the Council/Expert that “plainly under the structure he/she will have to approve measures to the extent that they are demonstrated to be desirable for public safety.....”.. This is not correct. Why would the Council/Expert “have to approve”?  The Council/Expert would be able to refuse to approve the BCMP if the Council/Expert did not approve of the content – it is their decision.  If the Council/Expert did refuse, then the Airport Operator would not be able to Operate the Runway Extension.  
18.3.2. Para 84c – it is noted that remedial measures are not provided for when the BCMP is being approved. Indeed, that is correct. As the BCMP has not yet been implemented, there is no reason to suppose that there will be any necessary need for remedial measures.  Indeed, how would LAA be able to define them when they do not know what they are seeking to remedy?
18.3.3. Para. 84e – The BCMP has already been assessed, and will go through a further assessment under the S106 (both by the Airport Operator and the Council). If the BCMP is judged acceptable following that assessment, then it will be approved. The requirement for any remedial measures only arises if, despite the BCMP being approved (following it being judged acceptable), there is a need for remedial measures.  This is the same on any project.  Yet it is absurd to suggest that these remedial measures are “compensation.” Monitoring is not triggered by adverse effects.  The remedial measures are required to prevent likely significant adverse effects, so by definition remedial measures would be triggered if the monitoring shows any negative effects. 
19. The Secretary of State’s Issues

19.1. The call-in letter of the SS
 identified the issues very narrowly the matters upon which the SS expressly wishes to be informed. We have addressed each of the matters in the topics we have dealt with above. It should be noted, however, that the issue of nuclear safety did not figure as one of the issues. 
19.2. The very clear conclusion is that, having regard to all the matters identified by the SS, there is no basis to withhold the grant of planning permission.
20. Conclusion
20.1. As we indicated at the start of these submissions there is not a single aspect of the Application Proposals which has not been considered in this long inquiry. Yet as we have demonstrated, similarly there is not a single aspect of the development proposals which would justify the refusal of planning permission. Indeed the planning merits of the case are compelling and overwhelming in favour of the grant of permission.
20.2. A matter of great concern is that the objectors have, notwithstanding their number and combined resources, not even attempted to undertake any assessment of the planning balance. Given the strong development plan support and national and other policy support for the proposals, all as explained by Mr McGrath, this failure is fatal to the objectors who cannot claim to have balanced benefits of the proposals against material disbenefits (if any).  In our submission, there are no such material disbenefits but rather strong benefits such as the substantial and positive regeneration which this development will bring.
20.3. Indeed, the question of balance appears to have been left completely out of account by objectors. In the case of objectors like Ms Barton and other self-proclaimed NIMBYS that is not surprising.  But it is not to be expected from bodies like NE.
20.4. There are of course a range of legal arguments deployed by RSPB and NE but the approach has been to try and erect a “legal obstacle course” (deprecated by the Courts) of insurmountable height to these Application proposals which have such firm development plan support as well as national planning policy support. As the Applicant has demonstrated beyond doubt not only is the legal obstacle course without any substance, there is no factual basis for their arguments even if RSPB//NE understood the law.
20.5. It is impossible to conclude, on the basis of the mountain of evidence before the inquiry, that there will be any likely significant effect on the protected sites. Still less could it be concluded that there would be any adverse effects on the integrity of any of the designated sites. We invite you to so advise the SS.
20.6. The reality is that this is an area which is crying out for regeneration and job generation and acting as a stimulus for other economic activity. We remind you of that consistent theme advanced by local residents. The opportunity which this development presents should be grasped with both hands.
20.7. In our submission, you should report that the SS need not undertake an appropriate assessment given that there will be no likely significant effects. Alternatively if (contrary to our submission) there is such a likelihood, then the appropriate assessment should conclude that the development would not have any adverse effect on the integrity of the designated sites.  
20.8. In our respectful submission, you should recommend to the SS that planning permission should be granted. 
PETER VILLAGE QC

JAMES STRACHAN

Friday, 16 September 2011
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� LAA 4/A §§4.18 and Appendix B LAA 4/B.  As Congdon explained in XX to RSPB, the operational issues in 2006 are not the same as they are today for airlines, and therefore an assumption that the Airport would grow to 300,000 ppa without the development is no longer correct and she has reviewed the situation.


� Congdon does not rule out small additional passenger services if the development did not proceed, such as a service to Jersey: see Congdon XX by RSPB.


� Condon XinC (Wk 4 Day 1)


� Condon Xin C (Wk 4 Day 1)


� Congdon X in C (Wk 4 Day1)


� see eg LAAG 6A


� LAA 4/A §§4.12 – 4.24, 5.40 -5.43


� LAA 4/D §4.2


� LAA 4/D §§4.14-4.19.


� See Figure 4.1 of LAA 4/D


� See LAA 4/D 4.19


� See eg LAA 4/D §4.3


� See eg LAA 4/I §§36-39


� LAA 4/D §4.5


� LAA 4/D §4.6


� LAA 4/D §4.7


� Principally by Spaven LAAG 10 E §11.61.


� See Congdon, LAA 4/D §4.8.


� LAA 4/D §§4.9-4.11


� Congdon XX by RSPB


� LAA 4/A §5.47-5.50.


� Table 5.7 York Aviation Aircraft Movements by Scenario.  The fallback position is shown for both Summer and Winter with Totals in the blue shaded boxes.


� LAAG 8/A para 4.1


� See eg Spaven’s assertions at LAAG 10A at §3.3


� Dealt with below and in LAA 4/D Section 3.


� LAA 4/I §§28-29 and Table 5.


� LAA 4/I §§32 and Table 6.


� LAA 4/I §§33 and Table 7.


� LAAG 10A


� LAA 4/D §4.11-4.12 and LAA4/H which has since been updated by LAA 4/I §§24-27 and Table 3, p. 7.


� Greater air temperatures reduce the lift provided by the air pressure on the wings: see Roberts.


� LAA 4/I §§27.


� LAAG 8A §8.0 and LAAG 11A §§26-34


� Congdon LAA 4/D §3.14,


� LAA 4/D §3.15.


� The methodology behind these figures is fully explained by Congdon in her p/e LAA 4/A §§6.4-6.10.  An employment density of 500 jobs per 1mppa has been used, decreasing to 400 jobs per 1mppa with productivity and efficiency movements.  This has regard to comparative airports in the UK and York Aviation’s research and analysis for ACI Europe in 2004.


� Table 6.1 LAA 4/A p59.


� Table 6.2 LAA 4/A p.60


� LAA 4/A §§6.15-6.16.


� Figure 6.1 LAA 4/A p.61


� LAAG 6A §3.3 and LAAG 8A §§1.9A, 1.10A and 2.0 and section 5.


� LAA 4/D §§5.7-5.8


� LAA 4/D §5.9.


� LAA 4/D §§5.24-5.27.


� CD 13.6


� LAA 4/D §§5.10-5.13 and CD 6.15.


� LAA 4/A §§6.28-6.31


� LAAG 8A §8.2


� LAA 4/D §5.22


� LAA 4/D §§5.19-5.23.


� LAA 4/A p. 70.


� Congdon §§6.39-6.42 and Congdon XinC: the positive presence that comes from Lydd Airport shown on departure boards is difficult to attract, but if you are trying to attract inward investment, it is usually a pre-condition.


� LAA 11/E.


� LAA /11/D


� See Air Quality and evidence of Dr Bethan Tuckett-Jones and the SOCG concerning air quality and environment.


� See LAA 11/A §§3.1-3.19 and evidence of Louise Congdon referred to above


� LAA /11/A 4.13


� LAA /11/A §4.12


� CD 9.22 Inspector’s Report §614 and decision of Secretaries of State §16 adopting that reasoning.


� see R(Griffin) v London Borough of Newham CD 9.21, §§38-42, LAA 11/D Section 2,  also dealt with in Ms Congdon’s evidence.


� See LAA 11/A §4.14


� CD 1.34d


� see LAA /11/D and the evidence of Ms Congdon (summarised under socio-economic effects).


� CD 5.38


� CD 5.39


� LAA 4/L


� CD1.12a and CD1.12b and LAA 13/C/ Appendix 2


� Mead LAA/13/A §2.1.6.


� CD6.14


� CD 6.14 §5.


� LAA /13/C Appendix 1 subject to the errata in LAA /13/D Section 3. 


� CD 2.12


� CD 2.10.


� CD 7.9


� Mead LAA /13/A §3.1.6.


� Mead LAA /13/A §5.1.1


� Mead LAA/13/A §5.1.2-5.1.8


� Mead LAA /13/A §5.2.15.


� Mead LAA /13/A §5.2.16.


� Mead LAA 13/A §§5.2.19.


� Mead LAA 13/A §5.3.1


� CPRE/07/A and CPRE 09/A.


� LAA/13/D Section 2.


� CD 4.8


� Meaden XX by PVqc


� Meaden XX by PBqc


� Furey XX by PVqc


� Furey XX by PVqc


� CPRE /07/G §1.4


� LAA /13/E


� See amendment to timetable by RSPB on or around 15 April 2011.


� Levinson Rebuttal §2.7 and Levinson XX by JS 10 May 2011


� Levinson XX by JS, agreeing that the  “the visual impacts would be negligible”.


� See Self LAA /10 A and Self XinC


� Self XinC where each of the criticisms were dealt with seriatim.


� LAA 10/A §3.9 and LAA 10/C Appendix G.


� See also LAAG 115


� See eg LAA 10/E/I


� CD 7.1 p.83


� CD 7.1 p.106


� KD1/W


� LAA /18/A.


� Willis XX by JS 10 May 2011


� Willis XX by JS 10 May 2011


� It presumes no air traffic movements: see Willis XX by JS


� Willis XX by JS 


� Willis XX by JS


� Self XinC and LAA 10/A and LAA 10/E


� CPRE 02-D.


� CPRE Closing §4.1.1


� CPRE Closing §4.1.8


� CPRE Closing §§ 4.1.8 and 4.5.1


� Willis XX by JS 10 May 2011


� CPRE Closing §4.5.2.


� CPRE Closing §4.5.2


� CPRE Closing §4.5.2


� CPRE Closing §4.5.4


� CD 4.2, 4.9 and 4.10


� RSPB originally asserted in their Statement of Case that they considered that the effects on the SAC had not been adequately considered, but they called no evidence to support this claim and have not pursued it at the inquiry.


� LAA 8/A – LAA 8/D


� See eg proof LAA 8/A § 1.1-1.1.3.


� LAA 8/D p.23 and following


� CD 1.14 – CD 1.19 and Supplementary Information CD 1.23d – 1.23f.


� CD 1.45


� CD 1.51


� LAA 4/A §1.2.12


� See eg Loseby CPRE/04/A and CPRE/08A and Black CPRE/10/A.


� LAA 8/D §§2.3.1 & 2.3.3


� LAA 8/D §2.3.2.


� For reference, see relevant chapters of ES and Supplementary Information, evidence of Dr Mark McLellan MIEEM, MIEMA Cenv [LAA 9/A – E], including rebuttal evidence, and evidence of Dr Ray Gemmell on ditches and GCNs LAA 9/E Appendix 3-4 and Andrew Godfrey on invertebrates LAA 9/E Appendices 1 and 2


� See CD 4.11 LAA/NE on GCNs; CD 4.12 LAA/NE on ditch mitigation and aquatic invertebrates;  CD 4.13 LAA/KWT on airfield biodiversity CD4.14 KWT/LAA SOCG on Moths; CD 4.16 NE/LAA SOCG on WaterVole, Grass Snake, Common Lizard and Medicinal Leech


� Jo Dear XinC 6 April 2011 12.30.


� Jo Dear XX by JS 6 April 2011


� Jo Dear XX (albeit reluctantly)


� Although it required the intervention of the Inspector to get an answer to the question.


� Jo Dear XX 6 April 2011


� Regrettably, the notes of the XX will record that this obvious point was only reluctantly agreed by Jo Dear demonstrating a disturbing failure to provide a fair, clear and objective position to the Secretary of State on these species.  This is one of the reasons why considerable caution needs to be undertaken towards NE’s objection in this case in respect of the only outstanding issue, namely ornithology dealt with separately.


� LAA/12/A-D


� CD 1.35b


� CPRE/5/A


� LAA/12/D


� LAA/4/G tables 2.1 and 3.1


� LAA/5/D/E/F


� RSPB 4/A para 10.15


� Ibid para 3.1


� LAA/5/C: see figure NV20 (BAe 146) against NV22 (Gulfstream)


� See RSPB/4/A


� LAA/5/F


� RSPB/4/A para 10.19


� LAA/5/E para 1


� RSPB/4/A para 10.27


� RSPB/4/A para 10.29


� See CD 17.14 condition 27


� Noise is the only topic where SDC and LAA have slightly differing views and accordingly LAA does not adopt the closing submissions of Mr Brown QC on this topic.


� LAA/5/C; table NV01; this itself is a summary of the data given in CD 1.41a and CD 1.41b


� The summer average (referred to in Perkins’ table as the “Upper Parameter”), the figures are slightly greater – 66 properties and 106 properties respectively affected on 03 departures.


� CD 8.27 Inspector’s Report para  9.21; SS interim DL dated 27 September 1989, para 8


� Extract at LAA/5/C Appx 4 NV06


� Extract at LAA/5/C Appx 4 NV07


� LAA/5/D para 2.3.2


� CD 8.29


� LAA/5/D para 2.5


� CD 17.2 Schedule 1, clause 16


� In light of other objections made by Spaven, we should add that he has no qualifications in acoustics.


� Indeed the information provided is so simplified that the gCAP entry for Lydd airport excludes any reference to the restricted and prohibited airspace relating to the LR and the Dungeness Nuclear Power Station.


� LAAG/10/A para 1.5


� The Applicant does not accept that any harm would occur in any event.


� CD 4.4


� Ibid, para 1.2


� LAA/3/D para 3.1


� CD 1.41A and 1.41B (for the two applications respectively) as set out at Appx 16.4


� LAA/3/F section 2.


� LAA/3/F, section 1.


� LAAG/10/A para 3.43


� See LAAG/8/A, section 4, especially Table 1


� LAAG/10/A para 3.3


� LAA/3/D paras 2.6, 2.8


� LAA/16/D


� Ibid para 3.4


� Ibid paras 3.7-3.12


� LAA/3/D para 2.12


� Ibid para 3.3


� LAAG/10/A para 3.47


� LAA/3/E – letter from LAAG, Appx 3 pg 2


� LAAG/10/A para 3.1 – 3.9


� CD 3.6 Letter dated 14 January 2010, pp 2-3


� LAA/3/F


� Roberts XinC and XX.


� LAA 15D, 15 E and F 


� Large XinC by MW 18 May 2011


� Large XX by JS confirming his position that : “It is irrelevant how low the risk is.  It does not matter what the figure is.  It is unacceptable.” 


� Large XX by JS at the outset of his evidence.


� Large XX by JS


� Large XX by JS confirming his position that “all nuclear power stations in Britain are subject to unacceptable risk as aircraft are overflying them.”


� Large XX by JS


� Large XX by JS.


� LAA /15/D Section 1.


� LAA/15/F Appx 1


� LAA/15/F Appx A of Appx 1


� LAAG/5/A para 1.3


� LAA/15/D para 29 (Table 1) and para 37


� LAAG/5/A


� LAAG/10/A, para 6.13


� CD 13.5


� LAAG/10/D


� LAA/3/D para 4.4


� LAA /16/D §5.4


� LAA/15/D section 6


� Day 2nd XX by PVqc


� Jo Dear for NE also confirmed this was NE’s position: Jo Dear XX by JS, Day 23 pm.


� As dealt with in more detail below, RSPB have now finally condescended to articulate its sources of principal concern in a Statement of Common Ground identifying specific areas and specific species closest to the flightpaths of interest.  Although RSPB have persistently resisted attempts to narrow their objection or to focus it in a helpful way, such as agreeing relevant areas or species or noise contours to examine, Day eventually accepted (and this was clearly recorded) that if there were no likely significant effects on any of the identified species in the identified locations, then there were no likely significant effects on birds any further into the designated sites;  and by the same token, if there were no adverse effect to the integrity of the designated Sites by reason of those identified locations and species, the same would apply to all other locations and species within the designated sites (Day 2nd XX by PVqc). 





� RSPB Closing §6


� Day confirmed that RSPB would have brought any such evidence to the attention of the inquiry if there was any.


� Dr Allan dealt only with the issue of bird-strike measures, but studiously avoided providing any evidence of any potential adverse effects on any species.  Dr Allen is (as he confirmed in xx) someone who is experienced in giving evidence on the effects of aircraft on birds.  This was a task he undertook at the Doncaster Finningley inquiry as recorded in the IR at para 8.3.3. He told this inquiry in xx that if he was aware of any species affected by aircraft noise and disturbance, he would have drawn the Inspector’s attention to that fact. But he did not draw attention to any such example.


� Dr Gomes gave evidence about the RSPB Reserve, but he did not offer any evidence on alleged adverse effects on birds from bird-scaring or aviation activity.  The only incident he raised for the first time in his evidence concerned an existing jet at the Airport, the Gulfstream, and this is dealt with further below.  Its operation has never led to any complaint or recorded adverse effect on any bird species.


� NE Closing §3


� Jo Dear XX by JS


�Inspector’s Report CD 9.23a, §§ 414-465 and  Secretary of State’s Decision:CD9.23b


� CD 9.23a §419.


� CD 9.23a §422-452


� CD 9.23a §425.


� CD 9.23a §§435-6


� CD 9.23a §421.


� Jo Dear XX by JS.  Ms Dear confirmed she was not an ornithologist, she had no experience in the assessment of the effect of aviation in birds in respect of disturbance or impacts, she had no experience of airport expansions or runway extensions.  She agreed that having reviewed the evidence of Dr Deacon and Dr Armstrong that they spent their professional life dealing with such assessments, and she did not doubt their experience in making assessments on the impacts of aviation on birds.


�  Mr Honey told the inquiry that Dr Day was acting for NE on this issue. Under cross-examination, however, Dr Day denied that was the case. He said he was acting for RSPB alone, and it was RSPB who paid his fee. Thus, the position is simply that NE relies on his evidence and offers no relevantly qualified witness to address this issue. Although Ms Dear purported to give evidence on the issue in her p/e, in  xx she confirmed that NE offers no evidence of its  own in advancing its objection.  It has purported to rely solely on the evidence of Dr Day, a man from RSPB who has no experience of aviation and birds and whose professional approach to this entire case leaves much to be desired.





� Jo Dear in XX agreed that if NE were acting fairly it ought to acknowledge those benefits even though they had not been acknowledged in the SOCG and had to be extracted from her.


� Jo Dear XX by JS 6 April 2011


� As confirmed by Mr Gomes expressly, in XX by JS.  Mr Gomes stated he was first asked to comment on the Applications in August 2010 by RSPB, after RSPB and Natural England had already objected and the decision to object was made without consulting him.


� Jo Dear XX by JS on 6 April 2011


� Which appears to be the implicit or even explicit criticism in RSPB Closing §9


� RSPB Closing §9a.


� RSPB Closing §9b.  This appears to be something suggested of Roy Armstrong, but without reference to his evidence which makes plain that is not the case.  The reasons why no material effects are attributable to bird control are dealt with in full below, having proper regard to the evidence that the inquiry has heard rather than what is unfortunately a partial and tendentious account of it in NE’s Closing which appears to be adopted wholesale by RSPB.


� SDC Closing §37(1)


� CD 4.6 Appx 5a and 5b


� CD 8.27 para 3.4


� See LAA 5/G for the noise characteristics of the list of aircraft referred to in the Inspector’s Report in 1988 as operating from the airport.


� RSPB 1 – Statement of Case – para 3.1


� CD 4.6


� CD 8.27(d), IR §§2.2, 2.4, 2.5


� CD 8.27(d) IR§3.4


� CD 8.27(d) §3.4


� CD 8.278(d) §5.25


� See CD 8.27(a) Secretary of State’s Decision Letter 1992 §15 as to the date that the tern colony established.


� See NCC/RSPB’s Case CD 8.23 §5.27 and the s.52 Agreement Plan showing the flighpaths [CD8.6]


� CD 8.6 Schedule 1


� CD 8.27(d) §5.0 onwards.


� CD 8.27(d) §5.1


� See eg CD8.27(d) §5.7 onwards and 5.11


� CD 8.27(d) §5.31


� CD 8.27 (d) §5.28


� CD 8.27(d) §5.32 - §5.33


� See CD8.27(a) §15 on the principal issue of terns, and the rejection of RSPB and NCC’s other responses to the evidence on terns (many of which are being repeated at this inquiry) which were rejected by the Secretary of State at §§42-56.


� CD 8.27(d) §3.54


� See Applicant’s Case recording the collated anecdotal evidence at the time: CD 8.27(d) §3.59.


� CD 12.39.


� NE Closing Submissions §261


� CD 8.27(d) §3.6


� See RSPB Closing Submissions §36.


� See Gomes XX by JS 


� CD 8.23(d) 3.4.


� CD 12.39


� SDC Closing Submissions §43.


� Maskens XinC and XX


� RSPB Closing Submissions §33


� See RSPB Closing Submissions §32 and 


� See RSPB Closing Submissions §33


� See SDC’s Closing Submissions §47.  There is a typographical error in the 1st bullet point of that paragraph as “decrease” should be “increase” as PBqc has confirmed.


� RSPB Closing Submissions §25.


� In 1988 NCC alleged that terns and gulls were reacting to larger aircraft that were flying directly over Burrowes pit where the noise levels were exceeding 90-95dB, but as the 1992 decision reveals, the Secretary of State was satisfied that there was in fact no correlation between such activity and it can be seen that the terns in fact established their colony in the year of increasing activity, with the following year where the airport reached a historic peak. 


� Gomes XX by JS 8 March 2011


� Gomes XX by JS 8 March 2011


� Gomes XX by J on 8 March 2011


� Gomes XX by JS on 8 March 2011


� NE Closing Submission §206


� Ibid.


� CD8.23(d)§§3.54-3.59.


� Day 2nd XX by PVqc


� See NE Closing Submissions §135.


� Jet engines on commercial passenger jets of the type in issue are notoriously tested for robustness by the firing of dead chickens into the engines.


� NE Closing Submissions §142


� Deacon XinC and XX and Allan XX by PVwc.


� NE Closing Submissions §145


� LAA/4/G


� CD 1.14 (Terminal application) and CD 1.17 (Runway extension)


� CD 1.23c


� Appx 1 to LAA/6/C


� Appx 2 to LAA/6/C


� As accepted by Allan in XX by PVqc and by Gomes in XX by JS


� CD 4.5


� RSPB Closing Submission §62(b).


� This point was also put to Gomes and Jo Dear in XX as well.


� The Food and Environment Research Agency


� Allan XX


� NE/1/A, NE/1/D


� NE/1/A paras 18 & 19


� CD 2.13 Appx 6


� See eg RSPB Closing Submissions §23 x


� CD 12.39


� Allan XX by PVqc


� Allan XX by PVqc


� Allan XX by PVqc


�Allan XX by PVqc


� Allan XX by PVqc


� Allan XX by PVqc. 


� Gomes XX by JS 8 March 2011


� Gomes XX by JS 8 March 2011


� Gomes XX by JS 8 March 2011


� Gomes XX by JS 8 March 2011


� See eg RSPB Closing Submissions §47: “The LAA is not allowed to carry out a plan or project (new and much more intense programme of BC) without going through the reg 61 process”.


� Armstrong 1st XinC, 1st XX and 2nd XX


� See XX by PBq.


� Relating to the subject-matter of the Weisenberger study referred to in para 3.1.5


� LAA/7/E


� RSPB/4/F


� NE 103


� Since the xx of Day in August, he was asked for sight of emails between himself and Ms Dear. He indicated they existed – she sent him the letter for comment. Yet Day has since responded that there do not exist any emails between him and Ms Dear. That response is contradictory of the evidence that Day gave – that he was copied in on the email by Dear. Perhaps it is that Day is simply choosing his words carefully – that he was sent the letter of 25 July in draft form by post.


� Day XinC by DF 2nd time.


� A view shared by Dr Gomes when he gave his evidence.


� In fact Fig 5 looks at the 79dBA contour, so is not representative of the 80dB contour.


� Armstrong Xin C and XX


� See RSPB Closing §50.


� See RSPB Closing §50


� LAA/7/G, section 2


� LAA//7/H


� LAA 7/H


� See LAA/7/E paras 3.3, 3.46.


� CD 8.27 DL para 15


� LAA 7/A § 2.4.


� LAA 7/A § 3.4 and XinC 1st and 2nd Session.


� CD 1.47
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